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ARTHUR J. GONZALEZ
UNITED STATES BANKRUPTCY JUDGE

The issue presented is whether payments made by various entitiesin connection with certain

transactions involving short-term commercid paper are “ settlement payments’ within the context of 11
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U.S.C. 8 546(e) which would, as a maiter of law, preclude the relief sought by the plaintiff in the
adversary proceedings and warrant dismissa of such proceedings pursuant to Federal Rule of
Bankruptcy Procedure 7012 and Fed. Rule of Civil Procedure 12(b)(6).

The Court concludes that in order for a payment to qudify as a settlement payment protected
by § 546(e) from atrustee’ s avoidance powers, such payment must be common within the securities
trade. Thus, whether payments that are made with respect to short-term commercid paper prior to the
maturity date, a dgnificantly above market prices and contrary to the offering documents, quaify as
settlement paymentsis afactud issue requiring atrid. Therefore, dismissa of the adversary
proceedings a this stageisimproper.

FACTS

Commencing on December 2, 2001, and from time to time continuing theresfter, Enron
Corporation (“Enron”) and certain of its affiliated entities, (collectively, the “ Debtors’) filed voluntary
petitions for relief under chapter 11 of title 11 of the United States Code (the “ Bankruptcy Code’). On
Jduly 15, 2004, the Court entered an Order confirming the Debtors Supplemental Modified Fifth
Amended Joint Plan of Affiliated Debtors (the “Plan”) in these cases. The Plan became effective on
November 17, 2004.

On 2003, Enron filed acomplaint commencing an adversary proceeding againgt JP. Morgan
Securities, Inc. (“J.P. Morgan”) and various other defendants (together with J.P. Morgan, the “ J.P.
Morgan Defendants’) and filed a separate complaint commencing an adversary proceeding against
Mass Mutud Life Insurance Company (“Mass Mutud™) and various other defendants (together with

Mass Mutud, the “Mass Mutud Defendants’). In each adversary proceeding, Enron sought to avoid
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and recover certain transfers to the defendants that it alleged were preferentia or otherwise avoidable.
On December 1, 2003, Enron filed amended complaints with respect to each of the adversary

proceedings (each individudly, as amended, the “ Complaint” and together, the “ Complaints’).

! Theap. M organ defendants are J.P. Morgan Securities Inc.; Goldman, Sachs & Co.; Lehman Commercia
Paper Inc.; Allstate Life Insurance Company; DNB Asset Management (US), Inc., formerly known as Skandia Asset
Management Inc.; UBS Global Asset Management (Americas) Inc., formerly known as Brinson Partners, Inc.; UBS
Short-Term Relationship Fund, also known as BRF Short Term Fund; UBS Global Allocation Fund, also known as
Globa FD SEC; GMDD; Banco CentroAmericano de Integracion Economica, also known as Central American Bank
for Economic Integration and 148621 Cabie A; Banco de Guatemala, also known as 148520 Banco Guatemala; UBS
Global Securities Relationship Fund, also known as BRF GSP SEC Lending; UBS Global Asset Management (New
York) Inc., also known as UBS Brinson; Saltash Enterprises, Harald and Joann McPike; J.P. Morgan Chase Bank
N.A.; The Northern Trust Company; Kamilche Company; Collective Short Term Investment Fund of the Northern
Trust Company; PIC Realty Company; Prudential Insurance Company of America; Prudential Plan-Futures
Investment Fund; FRU/General Lending Collateral Acct. #PIC00006; Prudential Capital Management; Prudential
International Insurance ABS Fund; PRU/PHMCMM/PIC00183; Prudentia International Insurance High Yield Fund;
Prudential Home Mortgage Co., Inc.; Prudential Merged Retirement Plan; US BanCorp Investments, Inc; FBS
Investment Services, EchoStar Communications Corporation; Winco Foods Inc.; Electrolmpact Inc.; J.P. Morgan
Securities of Texas, Inc., formerly known as Chase Securities of Texas, Inc.; Wilmington Trust Company; New Castle
County; The Belo Company; GMP Companies, Inc.; Capital Assurance Company, Inc., aso known as CAP Assur
Co.; Marlon Management Services, Inc., also known as Marlon Insurance Company Ltd.; Brahms Funding
Corporation; Dresdner Bank AG; Lehman Brothers International (Europe); Merrill Lynch Investment Managers, L.P.,
formerly known as Merrill Lynch Asset Management; Mitsubishi Trust and Banking Corporation; Merrill Lynch
Tanchuki Bond Open Mother Fund; Menlo Life Insurance Co,; Fremont General Corp.; Fremont Indemnity Co.;
Fremong Pacific Insurance Co.; Abercrombie & Fitch Co., aso known as Abercrombie & Fifth; Abercrombie & Fitch
Stores, Inc.; Abercrombie Fitch Management Co.; Ingtitutional AIM Floating Rate Fund; Inverban S.A., also known
as Inverbank S.A. HIC; San Faustin N.V.; Techint Financial Corporation Ltd.; Techint Curacao N.V.; Techint
Investments N.V.; Techint Limited; Cascade Investments LL C; Cascade Driver Account-Larson Banco National de
Mexico; Kelly Properties, Inc.; AetnaInc.; Healthcare-Carolinas; US Health Care (NY Health Care Plan Mid-Atlantic);
Aetna Services Inc.; U.S. Healthcare of Pa.; Healthcare of Connecticut; Lion Connecticut Holdings Inc., formerly
known as Aetna Life & Casualty; Health Plans of Texas; Health Plans of Florida; Frontier Health Plans; Health Plans
of Arizona; Short Term Pool; Health and Life Insurance Co. Investment Croup; Banca Serfin S.A.; Charles Schwab
Investment Management, Inc.,; Schwab Yield Plus Fund Money Market Fund Dept.; Banco Provincial Overseas,
N.V.; Banco Espirito Santo, S.A., formerly known as Banco Espirito Santo & Commercial de LisboaS.A., New Y ork
Branch; Scott & White Memorial Hospital Scott & White Clinic; Scott, Sherwood and Brindley Foundation; Fiserv
Securities, Inc.; Lewis & Clark College; Dell Computer Products Europe Ltd., also known as Dell Products Ireland;
Mony Life Insurance Company, formerly known as The Mutual Life Insurance Company of New Y ork; 31 Series
Fund-Money Market; 05 Div Govt/Corp Bond Port; 10 Div Intermed Govt. Port; 06 Div Equity Income; 76 MONY CB
Acct.; 84 USfl Life Insurance Co.; 06 Div Equity Income; The Mony Group Inc.; 07 Pooled Account #7; Citibank,
N.A.; Citi Ingtitutional US Corporate & Mortgage Bond Fund; Mony Capital Management, Inc.; Enterprise MM
Portfolio, Acct. #29; The Enterprise Money Market Portfolio; U.S. Financial Life Insurance Company (USFL);
Enterprise Capital Management, Inc.; Diversified Investment Advisors, Inc.; Trusco Capital Management, Inc.; AXA
Investment Managers, Inc. Also known as AXA Investment Managers North America, Inc.; AXA Court Terme;
AXA IM EURO Liquidity; Fleet Capital Markets, adivision of Fleet Securities, Inc.; Fleet National Bank; Analog
DevicesInc.; UBS AG; Thrivent Financial for Lutherans Investment Dept.; AAL Savings Plan International Money
Market |nvestment Department; Mitsubishi Tokyo Financial Group; Brown Forman Corp.; Longnorth Ltd; TMS
Bridge; ALFA, SA.deC.V.
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In the Complaint filed againgt the J.P. Morgan Defendants, Enron seeks to recover transfers
made by Enron between October 26, and November 6, 2001 to the J.P. Morgan Defendants totaling
$892,275,859.66. In the Complaint filed against the Mass Mutua Defendants, Enron seeks to recover
transfers made by Enron between October 26 and November 6, 2001 to the Mass Mutua Defendants
totaling $233,677,604.88 (the transfers made to the J.P. Morgan Defendants and the transfers made to

the Mass Mutua Defendants are collectively referred to asthe “ Tranders’).

The Mass Mutual Defendants are Mass Mutual Life Insurance Co.; J.P. Morgan Securities Inc.; Goldman
Sachs & Co.; David L. Babson & Company, Inc.; MTB Investment Advisors, Inc. f/k/a Allied Investment Advisors
Inc.; Bank One Ohio Trust Company; Mass Mutual Prime Fund; CM Life Surplus Inv. Account; Mass Mutual
Holding Co. - Seg. 83; Mass Mutual Core Bond Fund; CIA Internal Hedge Fund; Mass Mutual Balanced Fund;
Mass Mutual Life Ins. Co. Gia Pooled Short Term Inv.; Mass Mutual; Investors Bank & Trust; The Northern Trust
Company; American Society of Anesthesiologists, American Bar Endowment; American Dental Hygienists
Associates; the Rock Foundation; Arthur Rock, Trustee of the Rock 1994 Charitable Remainder Unitrust Dtd
12/21/94; The Aragon Group Inc.; Jay H. Baker - Personal Account; Ridgestone Corporation; Merrill Lynch The
Center for Radiation Therapy; Chicago Zoological Society - General Fund; Richard & Helen Devos Foundation; Jerry
L. and Marcia D. Tubergen Foundation; Guilford Glazer, Trustee of the Guilford Glazer Trust of 1984 Dated May 15,
1984; Sengar; Bulc Limited Partnership; Northern Trust Bank of Texas, Agent for the Estate of Ruth Ray Hunt - Mt
Vernon SP. Agency Adv. Account; William I. Koch - Cash Account; Michael P. Krasny, Trustee of the Michael P.
Krasny Revocable Trust Dated July 1, 1993; Edward T. McGowan, Mid Oaks Investments LLC, Furman C. Moseley
& Susan R. Moseley, Coling Moseley, Eleanor M. Pollnow and Francisca M. Johnson, Co-Trustees of the Qualified
Personal Residence Trust for Furman C. Moseley U/A December 30, 1992; Neal Family Foundation; Neal Family
Revocable Family Trust; Douglas C. Roberts Trust; David K. Roberts Trust Dtd 9/27/89; Steven S. Roberts Trust Dtd
9/27/89; Jeffrey K. Roberts Trust Dtd 9/27/89; Seattle Center Foundatin for McCaw Hall Campaign-Kreielsheimer; S.
York and T. Torino, Co-Trustees of the Francis P. Torino Living Trust; Walton Enterprises |1, LP; Mark White and
Dana White Shea, Trustees of the Mark White Exempt Trust; Verisign, Inc.; University of Florida Foundation;
Nuclear Electric Insurance LTD.; Collective Short Term Investment Fund of the Northern Trust Company; Merrill
Lynch Investment Managers, L.P., formerly known as Merrill Lynch Asset Management; 7ME4-GM Cash Mgmt
Master Trust; GMAM Investment Funds Trust, A Successor to General Motors Employees Global Group Pension
Trust; General Motors Corporation; General Motors Investment Management Corporation; The General Motors
Hourly-Rate Employees Pension Plan; The General Motors Retirement Program for Salaried Employees; The G.M.
Specia Pension Plan; Promark Enhanced Income Fund; General Motors Trust Company; State Street Bank & Trust
Company; Nomura Asset Management USA Inc.; Nomura Bond Select Trust L-BST; Global Fund Management S.A ;
Nomura Bank (Luxembourg) S.A.; The Bank of New Y ork Company, Inc.; Blackrock Capital Management, Inc.;
Deutsche Bank Securities, Inc., formerly known as Deutsche Banc Alex, Brown Inc.; Veritas Software Investment
Corp.; Wilmington Trust Company; New Castle County; General Motors Welfare Benefit Trust; Enhanced Libor
Plus; The Rock 1994 Charitable Remainder Unitrust Dated 12/21/94; The Guilford Glazer Trust of 1984 Dated May 15,
1984; The Estate of Ruth Ray Hunt; The Michael P. Krasny Revocable Trust Dated July 1, 1993, The Qualified
Personal Residence Trust for Furman C. Moseley U/A December 30, 1992; The Francis P. Torino Living Trust; The
Mark White Exempt Trust; Aeltus Investment Management Inc.; AIAF Equity 31R-500; ING VP Balanced Portfolio,
Inc.; Lehman Commercial Paper Inc.; and AETNA Bond VP (AlS).
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Prior to the petition date, Enron issued and sold unsecured commercia paper to various
entities. The commercid paper was uncertificated and had maturities of up to 270 days. Pursuant to
Issuing and Paying Agency Agreements between Enron and JP Morgan Chase Bank and its
predecessors in interest (collectively, the “ Chase Paying Agent”), the Chase Paying Agent served as
issuing and paying agent in connection with Enron’s commercia paper.

The purchase and sde of Enron’s commercid paper, including each commercid paper note
identified in the amended complaints (the “ Notes’), were made pursuant to terms set forth in an
Offering Memorandum, dated September 14, 2001. The Offering Memorandum provided as follows:
“The Notes are not redeemable or subject to voluntary prepayment by [Enron] prior to maturity.”
Moreover, the terms of the Enron commercia paper notes did not have a provison alowing
prepayment or early redemption of the commercia paper notes.

Each of JP. Morgan, Goldman, Sachs & Co. (“Goldman”) and Lehman Commercid Paper
Inc. (“Lehman™) acquired the Enron commercia paper for its own account, as a market maker, and on
behdf of its respective customers, asadeder. Those customers purchasing the Notes through one of
these dedlers bought them either from Enron itsdf or from other holders of outstanding Enron
commercid paper who sold certain of their holdings before maturity. J.P. Morgan, Goldman and
Lehman documented their and their customer’ s purchases of Enron commercid paper through trading
confirmation records (the “ Confirmations’). The payment for the purchases were made through
Depository Trust Company (“DTC”), a clearing agency.

As previoudy noted, in a series of transactions commencing on October 26 and concluding on

November 6, 2001, Enron transferred over one hillion dollars in connection with the Notes -
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$892,275,859.66 to the J.P. Morgan Defendants and $233,677,604.88 to the Mass Mutual
Defendants. In the Complaints, Enron maintains that the Transfers were for the purpose of prepaying
the Notes that had been sold to J.P. Morgan, Goldman, Lehman and other entities when issued. Enron
maintains that the Trandfers were made by Enron to prepay individua Notes prior to the maturity date
of those Notes. As Enron paid approximate accrued par vaue? for the Notes, which was significantly
more than their market value, Enron characterizes the Transfers as being made for the early redemption
of the Notes. Enron further maintains that such Transfers were in violations of the terms of sdle of those
Notes because the terms expressy prohibited any early redemption or prepayment of the Notes. In the
Complaints, Enron delineates the individud trandfers that it seeks to avoid againgt the various
defendants in each of the actions.

In the Complaints, Enron dleges that, prior to making the Transfers, some or dl of the other
defendants in each of the adversary proceedings were aware that the Transfers might be subject to
avoidance as J.P. Morgan, Goldman and/or Lehman had informed them that these Transfers could be
subject to avoidance as preferentid transfers.

In Count | of the each Complaint, Enron seeks avoidance of the Transfers as preferentia
payments under section 547(b) of the Bankruptcy Code. In Count 111 of each Complaint, Enron seeks
avoidance of the Transfers as fraudulent conveyances under section 548(a) of the Bankruptcy Code.

In Count V of each Complaint, Enron seeks avoidance of the Transfers as fraudulent, pursuant to

section 544(b) of the Bankruptcy Code and any applicable sate fraudulent conveyance or transfer law.

The approximate accrued par value paid was the price originally paid for the commercial paper plus accrued
interest.
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In Counts 1, 1V and V1 of each Complaint, Enron seeks recovery, pursuant to section 550 of the
Bankruptcy Code, of any of the Transfers that are deemed avoided, under Counts|, 111 and V of the
respective Complaints, as preferentia transfers or fraudulent conveyances or trandfers. In Count VI of
each Complaint, Enron seeks disallowance of any clams of each defendant againgt Enron unless and
until such defendant turns over, or pays the vaue, to Enron of any transferred property for which the
defendant is determined to be liable to Enron pursuant to section 550 of the Bankruptcy Code.

On February 18 and 19, 2004, subgtantidly dl of the defendants in each of the adversary
proceedings filed motions to dismiss their respective Amended Complaints: or joined in those motions
to dismissfiled by others (the defendants who filed and/or joined in motions to dismiss are referred to
collectively as, the“Defendants’). In the motions to dismiss, the Defendants argue that the counts of
the Complaints seeking to avoid the Transfers as preferentid payments, pursuant to section 547(b) of
the Bankruptcy Code, and as fraudulent conveyances, pursuant to sections 544(b) and 548(a) of the
Bankruptcy Code should be dismissed because the Transfers were “ settlement payments’ made to
complete securities transactions and, as a matter of law, are protected from avoidance by sections
546(e) and 548(d)(2)(B) of the Bankruptcy Code - the “safe harbor” provisons. The Defendants
contend that the Transfers were payments by Enron for purchases of its outstanding commercia paper
qualifying them as “ settlement payments’ to complete securities transactions. Further, the Defendants
assart that because the Transfers were made by or to a stockbroker, financial ingtitution or through a

securities clearing agency, they are settlement payments protected by the * safe harbor” provisions of

3Several of the defendants filed pleadings indicating that they joined in the motions to dismiss filed by
others and certain of those defendants filed their own motions to dismissin addition to joining in the motions filed
by others. Also, afew defendants filed their motions to dismiss subsequent to February 18 or 19, 2004.
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the Bankruptcy Code.

In addition, the Defendants argue that as a consequence of the Transfers not being subject to
avoidance, the Counts of the Complaints which seek recovery of any avoided transfers, pursuant to
section 550 of the Bankruptcy Code, or disallowance, pursuant to section 502(d) of the Bankruptcy
Code, of other clams by the Defendants until the avoided Transfers are recovered dso must be
rgected. Certain of the Defendants aso move to dismiss the counts of the Complaints seeking to
disdlow ther other claims based on the fact that they have not filed any proofs of clam againg the
Debtors.

Enron opposes the Motions to Dismiss. Enron argues that, as a matter of law, the safe harbor
provided for securities transactions by the Bankruptcy Code does not apply to the Transfers. Firg,
Enron contends that the Trandfers are not within the ambit of the protection afforded by the safe harbor
provisons of the Bankruptcy Code because the Transfers were not purchases of securities. Rather,
Enron maintains that the Transfers were payments for the early redemption of the Notes. Further,
Enron contends that as prepayments for the Notes, the transactions were contrary to the terms of the
pertinent offering documents. Enron maintains that it prepaid and redeemed the commercia paper by
making full payment prior to its maturity. Therefore, Enron argues that the Transfers, made for early
redemption of commercid paper at sgnificantly above market price and contrary to the terms of the
offering documents which prohibited such prepayments, were not “ settlement payments’ commonly
used in the securities trade as required by section 546(e) of the Bankruptcy Code. Enron also argues
that the safe harbor does not apply because its protection only extends to quaifying purchases and

sales of securities, not to the payment or retirement of debt. Here, Enron argues, there was no trade or
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exchange of ownership of a security but, rather, the payment of a debt which extinguished the
instrument. In addition, Enron contends that the safe harbor protection does not apply to the
commercid paper because the question of whether it quaifies as a security, within the scope of section
546(c) of the Bankruptcy Code, is made by reference to the securities trade which does not recognize
short-term commercia paper as a security. More specificaly, Enron maintains that short-term, debt
instruments, that are issued for the purpose of funding current operations and not for investment, are not
commonly recognized as securities by the securities trade.

Enron concedes that afinding that there is an avoidable transfer is a predicate to its recovery,
pursuant to section 550 of the Bankruptcy Code, or to the disalowance of defendants other clams,
pursuant to section 502(d) of the Bankruptcy Code. Enron, however, maintains that the Transfers are
not protected from avoidance by the safe harbor provisions of the Bankruptcy Code and, therefore,
can be recovered and that until the payments or their value are recovered, they form the basis upon
which to disdlow defendants' other claims. Enron, however, does not oppose the request of those
Defendants who did not file a proof of clam to be excluded from Enron’s disallowance clam under
section 502(d) of the Bankruptcy Code.*

A hearing on this matter was held before the Court on September 21, 2004.°

DISCUSSON

Fep. R. Civ. P. 12(b)(6) isincorporated into bankruptcy procedure by Fep. R. BANKR. P.

4Enron, however, does oppose such relief with respect to Banco Espirito Santo which, according to Enron,
did file aproof of claim contrary to the assertion in its motion.

SPursuant to various sti pulations and orders entered by the Court, certain of the defendants have been
dismissed from these adversary proceedings.
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7012(b). In consdering aFep. R. Civ. P. 12(b)(6) motion to dismissfor fallure to state aclam for
relief, the court accepts astrue al materid facts dleged in the complaint and draws dl reasonable
inferencesin favor of the plantiff. Walker v. City of New York, 974 F.2d 293, 298 (2d Cir. 1992).
The motion to dismissis granted only if no set of facts can be established to entitle the plaintiff to reief.
1.

In condgdering such a motion, athough a court accepts dl the factud dlegations in the complaint
astrue, the court is“not bound to accept astrue alega conclusion couched as afactud dlegation.”
Papasan v. Allain, 478 U.S. 265, 286 106 S. Ct. 2932, 2944 92 L. Ed. 2d 209 (1986). Thus,
where more specific dlegations of the complaint contradict such lega conclusons, “[g]enerd,
conclusory dlegations need not be credited.” Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1092
(2d Cir. 1995). Rather, to withstand a motion to dismiss, there must be specific and detailed factua
dlegationsto support the clam. Friedl v. City of New York, 210 F.3d 79, 85-86 (2d Cir. 2000).

“Although bald assertions and conclusons of law are insufficient, the pleading sandard is
nonetheless alibera one” Cooper v. Parsky, 140 F.3d 433, 440 (2d Cir. 1998). Pursuant to Fep.
R. Civ. P. 8(a), which is made applicable to adversary proceedings by Fep. R. BANKR. P. 7008, in
assarting a clam, the pleader need only set forth ashort and plain statement of the claim showing that
the pleader is entitled to relief. The purpose of the statement isto provide “fair notice’ of the clam and
“the grounds upon which it rests” Conley v. Gibson, 355 U.S. 41, 47, 78 S. Ct. 99,103, 2 L. Ed. 2d
80 (1957). The smplicity required by the rule recognizes the ample opportunity afforded for discovery
and other pre-trid procedures which permit the parties to obtain more detail asto the basis of the claim

and asto the disputed facts and issues. 1d. 355 U.S. at 47-48, 78 S. Ct. at 103. Based upon the
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liberd pleading standard established by Fep. R. Civ. P. 8(@), even the failure to cite a Satute, or to cite
the correct gtatute, will not affect the merits of the clam. Northrop v. Hoffman of Smsbury, Inc.,
134 F.3d 41, 46 (2d Cir. 1997). In consdering amotion to dismiss, it is not the legal theory but,
rather, the factud dlegations that matter. Id.

Inreviewing aFep. R. Civ. P. 12(b)(6) motion, a court may consder the dlegationsin the
complaint; exhibits attached to the complaint or incorporated therein by reference; matters of which
judicid notice may be taken; Brass v. Am. Film Technologies, Inc., 987 F.2d 142, 150 (2d Cir.
1993); and documents of which plaintiff has notice and on which it relied in bringing its claim or thet are
integrd toitsdam. Cortec Indus. v. Sum Holding, L.P., 949 F.2d 42, 48 (2d Cir. 1991). However,
mere notice or possesson of the document is not sufficient. Chambersv. Time Warner, Inc., 282
F.3d 147, 153 (2d Cir. 2002). Rather, a necessary prerequisite for a court’ s consderation of the
document isthat a plaintiff relied “on the terms and effect of a document in drafting the complaint.” Id.
As such, the document relied upon in framing the complaint is consdered to be merged into the
pleading. Id. a 153 n.3 (citation omitted). In contrast, when assessing the sufficiency of the complaint,
the Court does not consider extraneous materid because consdering such would run counter to the
liberd pleading standard which requires only a short and plain statement of the clam showing
entittement to reief. 1d. a 154. Neverthdess, in consdering a Rule 12(b)(6) motion, a court may
congder facts as to which the court may properly take judiciad notice under Fep. R. Evip. 201. Inre
Merrill Lynch & Co., Inc., 273 F. Supp. 2d 351, 357 (S.D.N.Y. 2003), citing, Chambers, 282 F.3d
at 153.

To survive amotion to dismiss, a plantiff only has to alege sufficient facts, not prove them.
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Koppel v. 4987 Corp., 167 F.3d 125, 133 (2d Cir. 1999). A court’srolein ruling on amotion to
dismissisto evauae the legd feashility of the complaint, not to undertake to weigh the evidence which
may be offered to support it. Cooper v. Parsky, 140 F.3d 433, 440 (2d Cir. 1998).

Thus, for the purposes of the Mation to Dismiss, the Court accepts astrue dl of the materid
dlegationsin the Plaintiff’ s complaint.®

The Safe Harbor Provisions

Section 546 of the Bankruptcy Code provides a*“ safe harbor” for certain types of transactions.
The purpose of section 546 is“to protect the nation’ s financid markets from the ingtability caused by
the reversal of settled securities transactions.” Kaiser Seel Corp. v. Charles Schwab & Co., Inc. (In
re Kaiser Seel Corp.), 913 F.2d 846, 848 (10th Cir. 1990) (hereinafter, “Kaiser 1”).

The routine purchase and sde of a security includes two opportunities for settlement, “ Street-
Sde settlement” between the brokers and the clearing agencies and “ customer-side settlement” between
the broker and its customer. See Kaiser Steel Corp. v. Pear| Brewing Co. (Inre Kaiser Steel
Corp.), 952 F.2d 1230, 1237-38 (10th Cir. 1991) (hereinafter “Kaiser 11”). The proper functioning of
the system depends on the “ guarantees of performance made by dl the parties in the chain affirming that

they will honor their obligations despite a default by another party in the sysem.” See Jackson v.

®The Defendants attached acopy of the Confirmations to their motion and contend that even though Enron
did not attach them to the Complaint, it relied on them in formulating the Complaint and therefore, the Confirmations
can be considered by the Court. Enron argues that the Confirmations were not integral to the Complaint and that
Enron only used them to ascertain the names of the parties to sue and the amounts of the trades. The Court finds
that whether or not it considers the Confirmationsisirrelevant to the outcome of this motion to dismiss because the
characterizations of the transaction in the Confirmations are not dispositive. The Confirmations were created by the
defendants without any input from or ratification by Enron. Under the circumstances present here, Enron cannot be
bound, on a substantive basis, by the descriptions of the transactions contained in the Confirmations.
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Mishkin (In re Adler, Coleman Clearing Corp.), 263 B.R. 406, 476 n. 47 (S.D.N.Y. 2001).

In the securities industry, “any transfer of cash or securities made to complete a securities
transaction is consdered a settlement payment.” Walsh v. The Toledo Hosp. (Inre Fin. Mgmt. Scis,,
Inc., 261 B.R. 150, 154 (Bankr. W.D. Pa. 2001). A settlement payment is a payment made to
discharge a settlement obligation. Kaiser 11, 952 F.2d at 1238 (citing Divison of Market Regulation,
Securities and Exchange Commission, The October 1987 Market Break at 10-5 (1988) (SEC
Report)).

In enacting the section 546(e) exception to the avoidance powers, the goa was to preserve the
Sability of these settled transactions to the extent that they are not fraudulent as defined in section
548(a)(1)(A) of the Bankruptcy Code. Jackson v. Mishkin (In re Adler, Coleman Clearing Corp.),
263 B.R. 406, 477 (S.D.N.Y. 2001). If settled transactions could be reversed, it would undermine
confidence in the system of guarantees and could lead to the “ripple effect” of bankruptcy filings by
other participantsin the chain of guarantees. 1d. The purpose of section 546(e) of the Bankruptcy
Code was "to minimize the displacement caused in the commodities and securities markets in the event
of amgor bankruptcy affecting those indudtries" Jewel Recovery, L.P. v. Gordon (Inre Zale Corp.),
196 B.R. 348, 353 (N.D. Tex. 1996) (quoting, H. Rep. No. 420, 97th Cong. 2d Sess. 1 (1982),
reprinted in 1982 U.S.C.C.A.N. 583).

When first enacted, section 546 of the Bankruptcy Code only gpplied to commodities market,
however, in 1982, its scope was expanded to protect the securities market. Kaiser |, 913 F.2d at
848-49. Section 546(e) of the Bankruptcy Code provides that

Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of thistitle, the
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trustee may not avoid a transfer that is amargin payment, as defined in section 101, 741,

or 761 of thistitle, or settlement payment, as defined in section 101 or 741 of thistitle,

made by or to a commodity broker, forward contract merchant, stockbroker, financid

inditution, or securities dearing agency, that is made before the commencement of the
case, except under section 548(8)(1)(A) of thistitle.
11 U.S.C. § 546(e).

Section 548(d)(2)(B) of the Bankruptcy Code provides, in relevant part, that

a. .. sockbroker, financid indtitution, or securities clearing agency that receivesa. . .

Settlement payment, as defined in section . . . 741 of thistitle, takes for vdueto the

extent of such paymen.

11 U.S.C. § 548(d)(2)(B).
Thus, section 546(e) and section 548(d)(2)(B) provides a safe harbor for settlement payments.
In connection with the securities trade, “ settlement payment” is defined in section 741(8) of the
Bankruptcy Code which provides that:
“settlement payment” means a preiminary settlement payment, a partia
Settlement payment, an interim settlement payment, a settlement payment
on account, a find sttlement payment, or any other smilar payment
commonly used in the securities trade.

11 U.S.C. § 741(8).

In Enron Corp. v. Bear SearnsInt’l Ltd. (In re Enron Corp.), 323 B.R. 857, 865 (Bankr.
S.D.N.Y. 2005), this Court consdered the arguments concerning the breadth of the term “ settlement
payment” and concluded that because the definition merdly lists types of settlement payments, the
reference in section 741(8) to “or any other smilar payment commonly used in the securities trade’

provided a basis upon which to get around the circularity of the definition and discern the meaning of

the term “ settlement payment.” 1d. at 870. In Kipperman v. Circle Trust F.B.O. (In re Grafton
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Partners, L.P.), 321 B.R. 527, 538 (B.A.P. 9th Cir. 2005), the bankruptcy appellate panel
determined that the clause made dlear that to come within the definition, the payment must be
“redtricted to the securities trade and must be ‘ commonly used.’” 1d.

Even where a broad interpretation has been ascribed to the term “ settlement payment,” it has
been observed that the term had to be interpreted as it was “plainly understood within the securities
industry.” See Kaiser 11, 952 F.2d at 1237; see also, Official Comm. of Unsecured Creditors v.
ASEA Brown Boveri, Inc. (Inre Grand Eagle Cos,, Inc.), 288 B.R. 484, 492 (Bankr. N.D. Ohio
2003) (noting that the term settlement payment has been characterized as a technica word or term of
art which requires reference to the industry usage of the term at the time of enactment); Adler, 263
B.R. a 475 (noting that it is clear that the provison isto be “defined with reference to the common
undergtanding, practice and usage in the securities industry”).  As such, to discern whether a payment is
protected by the safe harbor provisions, a court must examine the operation of tradesin the securities
indugtry. Grafton, 321 B.R. at 538.

The transactions at issue were made prior to the maturity date of the Commercia Paper and
contrary to the terms of the pertinent Offering Memorandum, which prohibited prepayment. Moreover,
Enron has dleged that the payments were made a par, which was sgnificantly more than the prevailing
market price a the time of the Transfers. Enron maintains that early redemptions and prepayments are
rarein the Commercid Paper market, especialy when contrary to governing documents and at prices
ggnificantly higher than the prevailing market price, and therefore are unique and cannot be considered
common in the securitiesindudtry. As the payments were contrary to the parties intentions a the time

of the issuance of the offering documents, Enron argues that the Transfers were not to settle securities
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trades but, rather, were to prepay debt smilar to the manner in which any borrower repaysthe
principa and interest on aloan. At a minimum, Enron argues that evidence must be presented for the
Court to determine whether the prepayment of commercid debt is ordinary or routine.

The Court concludes that because the § 546(e) safe harbor only protects from avoidance those
settlement payments that are “ commonly used in the securities trade” and because, on amotion to
dismiss, the Court must accept Enron’ s dlegations as true, evidence must be presented as to whether
payments made with respect to short-term commercid paper prior to the maturity date, a sgnificantly
above market prices and contrary to the offering documentsin the midst of coercion by the holders of
the commercid paper resulting from public announcements that make clear that the company isina
severe finandid crisis condtitute settlement payments commonly used in the securitiestrade.” Thus,
evidence must be presented as to whether this “particular transaction” could be “*normaly regarded’ as
part of the settlement process.” Grafton, 321 B.R. at 340, citing, Adler, 263 B.R. 431. Moreover,
as noted by the Grafton court, the “decisons that involve outright illegdity or trangparent manipulation
reject 8 546(e) protection.” Grafton, 321 B.R. at 539. Thus, evidence must be presented on the
issue of whether the Transfers were the result of the defendants manipulation.

Further, evidence is d s0 necessary as to whether the Transfers were made to retire and

extinguish the debt or to trade the securities. I the payments were made to retire the debt, the Court

"The Defendants argue that even assuming that the “commonly used in the securities trade” phrase
modifies all of the entriesin § 741(8), it is the payment itself and not the transaction that must be common in the
securities trade and that payment of money must be considered common in the securitiestrade. The Court, however,
concludes that the analysisis not as narrowly focused as suggested by the Defendants. Rather, it isthe payment as
associated with the transaction that must be considered as a whole in determining whether the settlement payment is
common in the securities trade.
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would need to address the issue of whether such payments - which were not then for the purchase, sde
or loan of securities but were to satisfy the underlying debt obligation - are nonethel ess settlement
payments for purposes of § 546(€).

In opposing the congtructive fraud claims, certain Defendants argue that the transfers were
made for value, because they retired antecedent debt. This argument, however, is premature. First, a
tria isrequired to resolve the factua issue of whether the Transfers were made to repurchase the Notes
or to retire the debt represented by the Notes. At that juncture, if the Court concluded that the
Transfers were made to repurchase the Notes, then there would be no transaction involving the
payment of an antecedent debt to which to apply the “transfer for value’ argument. Nevertheless, even
upon such afinding, the Court would yet have to address the issue of whether the short-term
commercid paper at issue qudifies as a security within the scope of section 546(e) of the Bankruptcy
Code. The Court, however, would not have to address this latter issue if it were determined that the
Transfers were made to retire the debt represented by the Notes®

CONCLUSON

The Court concludes that to quaify as a settlement payment protected by section 546(€) of the

Bankruptcy Code from avoidance, the payment must be common in the securitiestrade. Thisisa

factud issuerequiring atria. Further, evidence is required on whether the Transfers were aresult of the

8asa preliminary matter, certain of the foreign defendants alleged that they have insufficient contact with
the forum to warrant a finding that they are subject to personal jurisdiction. For the reasons argued by Enron,
including that the causes of action in the Complaints stem from the commercial paper transaction which the
defendants conducted here, either directly or through an agent, the Court concludes that, at least for the purposes of
the motion to dismiss, Enron has made a prima facie showing of the minimum contacts required to support specific
jurisdiction over those defendants.

The Court has also considered the other arguments raised by certain Defendants in support of their
respective motions to dismiss and finds them insufficient to warrant dismissal of the Complaints.
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defendants manipulation. Therefore, the defendants request for dismissd of the adversary
proceedings at this stage should be denied.

If, after trid, it isfound that the payments were to retire and extinguish the debt, the Court
would need to address the issue of whether such payments qualify as settlement payments for purposes
of § 546(e).

Further, the Defendants arguments with respect to “transfer of value’ concerning the
congructive fraud clams are premature as atrid is required to resolve the factud issue of whether the
Transfers were made to repurchase the Notes or to retire the debt represented by the Notes. Thisis
because if the Transfers were to purchase the Notes, there would be no antecedent debt to which to
goply the vaue argument.

In addition, even if the payments were to repurchase the Notes, the Court would have to
address the issue of whether the short-term commercia paper a issue qualifies as a security within the
scope of section 546(e) of the Bankruptcy Code.

Counsdl for the Debtorsis to settle an order congstent with this Court’'s Memorandum
Opinion.

Dated: New Y ork, New Y ork

June 15, 2005

[s/ Arthur J. Gonzalez
UNITED STATES BANKRUPTCY JUDGE
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