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ARTHUR J. GONZALEZ
United States Bankruptcy Judge

Southern Cdifornia Edison Company (“Edison’) filed proofs of clam regarding
manipulaion in the eectricity market in the State of the Cdiforniain unliquidated amounts
againg Enron Corporation and certain of its affiliated entities, (collectively, the “Debtors’) in the
following cases. Enron Corp. (Claim No. 22630); Enron Energy Services, Inc. (Claim No.
22631); and Enron Power Marketing, Inc. (Claim No. 22632) (collectively, the“Clams’). The
Clams dlege that the Debtors violated state antitrust and competition laws as aresult of ther
improper and illegd manipulaion in the Cdifornia power market.

The issue before the Court is whether the Claims are preempted by the Federa Power Act
(the “FPA™) and precluded by the filed rate doctrine. The Court finds that because the Federd
Energy Regulatory Commission (“FERC”) has exclusve jurisdiction over interdtate sales of
wholesale dectricity, the sate law claims sought to be enforced by Edisonin the prosecution of
the Claims are preempted by the FPA. Further, the filed rate doctrine precludes consideration of
such Clams.

l. FACTUAL AND PROCEDURAL HISTORY

A. The Debtors

Commencing on December 2, 2001, and from time to time continuing theregfter, the
Debtorsfiled voluntary petitions for relief under chapter 11 of title 11 of the United States Code
(the “Bankruptcy Code’). On Jduly 15, 2004, the Court entered an Order confirming the Debtors
Supplementad Modified Fifth Amended Joint Plan of Affiliated Debtors (the “Plan”) in these

casss. The Plan became effective on November 17, 2004.



B. The Claims

Thislitigation arises out of the Cdiforniaenergy criss of 2000-01. Prior to the energy
crisis, the Cdlifornia legidature had passed Assembly Bill 1890 (the “Bill”) to create two non-
governmentd entities, the Cdifornia Power Exchange (the “PX”) and the Cdifornia Independent
System Operator (the “1S0”), to operate markets and manage the sde of eectricity. The PX and
the SO were organized under Californialaw, but regulated by FERC. California v. Dynegy,
Inc., 375 F.3d 831, 850 (Sth Cir. 2004). The centra transactions, wholesale sales of energy in
interstate commerce, were governed by FERC agpproved rules and a FERC “jurisdictional” 1SO
and PX. Further, the centralized wholesale spot dectricity markets operated by the 1SO and the
PX were established subject to FERC review and gpprova. The 1SO and the PX served as
clearinghouses. Edison is an investor-owned utility that purchases, tranamits, generates,
digributes, and sdlls dectricity in Cdifornia Under the Bill, Edison was required to procure dl
electric power necessary to meet itstota peak demand in excess of its generation capacity
through the PX and 1S0O.

Since August 2, 2000, FERC has commenced refund proceeding, and partnership and
gaming proceeding to investigate certain of the Debtors. FERC found that the Debtors engaged
in gaming’ in the form of inappropriate trading Strategies and further engaged in the deliberate
submission of false information or the ddliberate omission of materid information. Enron Power
Mktg., Inc., et d., 106 FERC 61,024 (2004). Both proceedings are ongoing, incduding the

determination of remedies by FERC.

11996 Cd. Stat. 854

% The IS0 tariff, through the 1SO’s Market Monitoring and Information Protocol defines gaming, in part,
as “taking unfair advantage of the rules and procedures set forth in the PX or the SO tariffs, Protocds or
Activity Rule ... to the detriment of the efficiency of, and of consumersin, the ISO markets.” Am.
Electric Power Service Corp., et a., 103 FERC 1 61,346 (2003).



On March 6, 2003, Edisonfiled the Clams againg the Debtors. Edison aleges that the
Debtors manipulated energy markets in Cdifornia and overcharged for energy through unlawful
and anti-competitive acts during the western power criss of 2000 and 2001. Edison mantains
the aleged manipulationin the eectricity market condtitutes aviolation of state antitrust law,
specifically, the Cartwright Act,® and the Unfair Competition Law* and seeks disgorgemen,
restitution, actuad and treble damages together with interest and injunctive rdlief.

On March 9, 2005 and May 16, 2005, the Debtors filed separate objections to Edison’'s
date law claims, seeking to disdlow the Claims on the ground that the FPA preempts Sate law
and thefiled rate doctrine precludes consideration of these Claims, and that Edison’s state law
clams are duplicative of the damsfiled by the Cdlifornia Attorney General.

On May 2, 2005, Edison filed its response to the Debtors objection. Citing case law,
Edison contends the FPA does not preclude operation of other state laws, or judicia adjudication
of certain issues relating to wholesale energy markets regulated by FERC. Edison mantains that
the Court may decide whether the Debtors various fraudulent gaming and market manipulation
activities violated state laws without having to determine a nonmanipulated rate. In addition,
Edison argues that the filed rate doctrine should not apply unless rates are properly filed;
therefore, because the filed rates are not at issue before this Court, the filed rate doctrine should
not preclude the state law claims.

A hearing on this matter was held before the Court on May 18, 2005 (the “Hearing”).

. DISCUSSION

A. L egal Standard of Preemption

% The Cartwright Acts prohibits agreements “to limit or reduce the production, or increase the price of
merchandise or of any commaodity.” CAL. BUS. & PROF. CODE § 16720(b).

* The Unfair Competition Law prohibits unlawful, unfair, or fraudulent business acts and practices. CAL.
Bus. & PrOF. CoDE § 17200.



“Federa preemption of state law isrooted in the Supremacy Clause, Article VI, clause 2,
of the United States Condtitution.” Transmission Agency of Cal. v. Serra Pacific Power Co.,
295 F.3d 918, 928 (9th Cir. 2002). Where Congress manifests an intent to occupy an entire
regulatory field, any remedy sought outside of the congressiona scheme is considered
completely preempted (“ Complete Preemption”). Metro. Life Ins. Co. v. Taylor, 481 U.S. 63-64
(1987). Federd courts have rarely identified legdation which has been found to completely
preempt state jurisdiction. Caterpillar, Inc. v. Williams, 482 U.S. 393 (1987). Here, the Court
agrees with Edison that there is no evidence in the record that would support the conclusion that
Congress intended for complete preemption to apply inthiscase. The Court does not need to
identify a*“clear and manifest” congressond intent to preempt state lawsin an entire field under
the FPA because the Debtors do not argue that complete preemption is applicable here. Inthe
absence of an express preemption by Congress, state law is preempted (1) “when Congress
intends that federa law occupy agiven fidd,” Slkwood v. Kerr-McGee Corp., 464 U.S. 238,
248 (1984) (“Fidd Preemption”), and (2) “to the extent that Sate law actudly conflicts with
federd law, that is, when it isimpossible to comply with both state and federd law, or where the
dtate law stands as an obstacle to the accomplishment of the full purposes and objectives of
Congress.” 1d. (“Conflict Preemption”).

B. Preemption

1) Field Preemption

The Debtors, in support of their pogition that the state law claims should be barred by
FERC' s exclusive jurigdiction, cite to Grays Harbor v. Idacorp Inc., 379 F.3d 641 (9th Cir.
2004), Dynegy, and Shohomish County v. Dynegy Power Marketing Inc., 384 F.3d 756 (9th Cir.

2004). These cases addressed FERC' s exclusive jurisdiction and its remedia power concerning



the wholesale dectricity market. The Debtors argue that Edison’s dams dleging violations of
date antitrust and unfair competition law are nearly identical to those involved in the cited cases,
and fied preemption is gpplicable here for the same reasoning set forth in those cases.

The Dynegy court ruled that “ state actions againgt wholesae ectricity suppliersaleging
violations of Cdifornia s unfair business practices law are preempted by FPA because the
conduct the state sought to condemn was expresdy governed by the | SO tariffs and they
encroach upon the substantive provisions of the tariff, an area reserved exclusvely to FERC,
both to enforce and to seek remedy.” 375 F.3d at 852.

The Court finds that the statute’ s framework under the FPA supports the conclusonin
Dynegy that FERC has been granted broad authority by Congress, in addition to the authority to
determinethe “just and reasonable rates’ for wholesde power. The Court disagrees with Edison
that FPA’ s savings clause dlows the application of state law clamsin the ingtant case because
the statute del egates to the Federa Energy Commission “exclusive authority to regulate the
transmission and sde a wholesde of eectric energy in interstate commerce except those which
Congress has made explicitly subject to regulation by the sates. . . . Retail sales of dectricity
and wholesale intragtate sdles are within the exclusve jurisdiction of the States.” Federa Power
Act, 16 U.S.C. § 824-824m. Edison does not dispute that the transactions at issue involved
wholesde interstate sdles. Further, there has been no evidence presented or any representation
by ether party that the salesthat gave rise to this dispute should be characterized as either retall
sdes of dectricity or wholesde intrastate sales.

The FPA further provides that upon a determination by FERC that "any rate charge, or
classfication, demanded, observed, charged, or collected by any public utility for any

transmission or sale subject to the jurisdiction of the Commission, or that any rule, regulation,



practice, or contract affecting such rate, charge, or classification is unjust, unreasonable, unduly
discriminatory or preferentid, the Commission shall determine the just and reasonable rate,
charge, dassfication, rule, regulation, practice, or contract to be thereafter observed and in

force, and shall fix the same by order." Federa Power Act, 16 U.S.C. § 824e (emphasis added).

Moreover, pursuant to the FPA, FERC possesses broad remediad authority to address
anti- competitive behavior, specificdly through profit disgorgement and refunds. Further, FERC
can proceed by rulemaking rather than case-by- case adjudication, and can rely on genera
findings of systemic monopoly conditions and the resulting potentia for anti-competitive
behavior, rather than evidence of monopoly and undue discrimination on the part of individua
utilities. Federal Power Act, 88 205, 206(a), as amended, 16 U.S.C.A. 88 824d, 824¢;
Department of Energy Organization Act, § 403(c), 42 U.S.C.A. § 7173(c).

In addition, after the deregulation of Caifornia energy markets, the central transactions,
the wholesdle sdes of energy in interstate commerce, were governed by FERC approved rules
and aFERC “jurisdictiona” 1SO and PX. Having examined FERC' s regulatory authority over
the deregulated dectricity market in Cdifornia, the Shohomish court concluded that “FERC is
doing enough regulation to judtify federa preemption of Sate laws under the market- based
system of setting wholesde ectricity rates.” Shohomish, 384 F.3d at 760-61. For instance,

(1) FERC continued to oversee wholesale electricity rates by reviewing

and approving a variety of documents filed by the PX and the ISO. FERC

approved the market-based tariffs only upon a showing that the seller

lacked or had mitigated its market power. (2) FERC required each seller

to file quarterly reports under FPA 8205(c) 16 U.S.C.8824d(c). (3) FERC

reviewed and approved detailed tariffs filed by the PX and the 1SO, which

described in detail how the markets operated by each entity would
function. 1d.



In addition, “[€]ach participant in the PX and the | SO markets was required to
sgn an agreement acknowledging that the tariff filed by ether the PX or the ISO
would govern dl transactionsin that market.” Id.

The Court also notes that a mechanism for FERC to enforce anti-competitive actsisin
place. “[E]ntities that transact through the 1SO or [the] PX and engage in improper practices’ are
inviolation of filed tariffs. ... FERC and the Market Surveillance Unit are directed by the
ISO’s Market Monitoring and Information Protocol to refer matters to the FERC for
enforcement.” 103 FERC 1 61,346. Edison was required to procure al electric power necessary
to meet itstotal peak demand in excess of its generation capacity through the PX and 1SO during
the western energy criss. Thus, FERC has an enforcement power over the dleged transactions
and practices by the Debtors occurring in the ISO and PX markets.

Edison argues that field preemption is not applicable because courts have referred the
date law clams related to filed rates before regulatory commissons. [n supporting its assertion,
Edison cites the Supreme Court’ sdecision in Otter Tail Power Co. v. United Sates, 410 U.S.
366 (1973). The Supreme Court found that Congress does not intend to bar governments from
bringing actions in violation of antitrust laws related to filed tariffs before regulatory

commissons.

® Since 1998, the SO and the PX tariffs have contained provisions that identify and prohibit “gaming’”
and “anomalous market behavior” in the sale of eectric power. “Anomalous market behavior” is (1)
behavior that departs significantly from the normal behavior in competitive markets that do not require
continuing regulation or (2) as behavior leading to unusua or unexplained market outcomes.
Circumstances include a) withholding of generation capacity under circumstances in which it would
normally be offered in a competitive market; b) unexplained or unusua redeclarations of availability; c)
unusual trades or transactions; d) pricing and bidding patterns that are inconsistent with prevailing supply
and demand conditions; and €) unusua activity or circumstances relaing to imports from or exportsto
other markets or exchanges.” Am. Elec. Power Serv .Corp. et d., 103 FERC 1 61,346(2003).



Having reviewed the case, the Court disagrees with Edison’s argument and finds that two
important differences exist. Firg, acritical distinction between the instant maiter and the cited
caseisthat there is aregulatory scheme againgt anti-competitive behavior that has been entrusted
to FERC. In contrast, the Court in Otter Tails Power found that the limited authority of the
Federa Power Commission (the “FPC”) to order interconnections was not intended to be a
subdtitute for the Sherman Act. 410 U.S. a 375. In Otter Tails Power, the FPA does not
authorize the FPC to order a power company to whedl dectric power over itstransmission lines,
accordingly, enforcing the Sherman Act againgt anticompetitive and monopoligtic practices on
interconnections by the didtrict court did not conflict with authority of the FPC. 1d. at 376-77.
However, here as the Court discussed above, the statute under 16 U.S.C.A. 88 824d, 824¢(a)
provides FERC with broad remedial authority to address anti-competitive behavior. In fact,
FERC has exercised this power to act in the proceedings indtituted against the Debtors
concerning aleged market manipulation during the energy criss. FERC has asserted that it “can
order disgorgement of monies above the post-October 2, 2000 refunds ordered in the Cdifornia
Refund Proceeding, if it finds violations of the 1SO and the PX tariffs and finds that a monetary
remedly is gppropriate for such violations. It can additiondly order additiona disgorgement of
unjust profits for tariff violations that occurred after October 2, 2000.” 103 FERC ] 61,346.
Further, “implicit in Commisson orders granting market-based rates to the marketersis a
presumption that a company’s behavior will not involve fraud, deception or misrepresentation.
Companies failing to adhere to such standards were and are subject to revocation of their market-
based rate authority.” 106 FERC ] 61,024.

Second, Otter Tail Power discussed issues of the interaction between federdl

adminidrative law and federd antitrust law; no state law preemption issue was presented in that



case. In Otter Tail Power, the government brought an action againgt an electric power company

to enjoin violations of the Sherman Act, 15 U.S.C.A. 82. 410 U.S. at 368. In order to protect

market competition in certain cases, Congress did not expresdy displace federa antitrust laws.
Edison arguesthat state and federd antitrust law would be impacted the same way.

Edison cites a Seventh Circuit case, which asserts that “when State antitrust law only mirrors

federa antitrust law, thereis no reason to conclude thaet Congress intended to preempt the state

law.” Sateof Ill., exrel. Burrisv. Panhandle Eastern Pipe Line Co., 935 F.2d 1469, 1479 (7th

Cir. 1991). In Panhandle Eastern, the court found that the Illinois Antitrust Act mirrored the

Sherman Act based upon the evidence that “the state law claims. . . were modeled after the

Sherman Act and Illinois law provides that its courts should use the construction of federd

antitrust law by federd courts to guide their congtruction of those ate antitrust laws that are

substantially similar to federdl antitrust law.” 1d. at 1480.° The Court notes that “Cdliforniahas

long held that the federd antitrust act—Sherman Act and the Cartwright Act are smilar and that

Sherman Act cases gpply, [athough not binding], in congtruing the Cartwright Act.” Derishv.

San Mateo-Burlingame Board of Realtors, 724 F.2d 1347, 1350 (9th Cir. 1983). However, the

Court also recognizes the decision made by the Supreme Court in Connell Construction

Company, Inc., v. Plumbers and Steanfitters Local Union No. 100, etc. 421 U.S. 616, 635-36

(1975). The Supreme Court held that a party’ s agreement was subject to the federa antitrust

laws, but it did not follow that state antitrust law may apply as well because “[plermitting state

antitrust law . . . could frustrate the basic federd policies. . . and interfere with the detailed

® The Court notes that the Ninth Circuit in Snohomish and Dynegy did not discuss the issue of the
similarity between Cdlifornia antitrust law and the Sherman Act. In Shohomish, a consumer utility in
Washington sued generators and traders of wholesale electricity, for violations of California state antitrust
and consumer protection laws. 384 F.3d 756. In Dynegy, the Attorney Generd of the State of California
brought state court actions against wholesale electricity suppliers for violations of Cdifornia s unfair
business practices law. 375 F.3d 831. Although the Court does not know whether the issue wasraised in
either case, it is clear that the issue was not addressed therein.

10



system Congress has created for regulating organizationa techniques” 1d. Here, Congress

through the FPA, made clear that the intergtate “transmisson” or “sde’ of wholesale energy

pursuant to afederd tariff, not merely the “rates,” fdls within FERC' s excdlusve juridiction.

Federal Power Act, 16 U.S.C. § 824e. A bright-line digtinction is drawn between wholesde

sdes which fal within FERC' s plenary jurisdiction, and retail ses or wholesale intrastate saes,
over which the gates exercise jurisdiction. Duke Energy Trading and Mktg, L.L.C. v. Davis, 267
F.3d 1042, 1056 (9th Cir. 2001). Allowing date law damsin the wholesale interstate dectricity
market would encroach upon the authority Congress entrusted exclusively to FERC.

Edison further argues that Sate law claims related to wholesde energy have been dlowed
by the court in Gulf States Util. Co. v. Alabama Power Co., 824 F.2d 1465 (5th Cir. 1987). The
court in that case concluded that state law claims concerning contractud disputes were not within
the scope of FERC' sjurisdiction. The viability of the Edison’s comparison depends on the
subgtantiad smilarity of facts between the case before the Court and the cited case. The Court
finds that the facts here are digtinguishable. Firg, the state law clamsin the cited case were
related to contractua issues, which exclusvey fal within agate sjurisdiction. The court in
Gulf Sates held that executed contract performance, such as the failure to negotiate in good faith
and fraud, were not preempted by the FPA. 824 F.2d at 1474. Here, no evidence or argument
presented before the Court demongrates that there is an issue involving contractud disputes.
Second, contract formation issues would not necessarily intrude upon the rate- setting jurisdiction
of FERC. GraysHarbor, 379 F.3d. a 653. Therefore, field preemption bars Edison from
pursuing its sete law caims before the Court.

2) Conflict Preemption

11



Asto conflict preemption, for the foregoing reasons, the Court disagrees with Edison that
the FPA only provides FERC with authority to determine the *just and reasonable” rates for
wholesae power. Instead, FERC has broad authority concerning anti-competitive activities
related to the filed rate. Accordingly, conflict preemption aso bars Edison from pursuing its
date law claims before the Court.

C. Filed Rate Doctrine

Anather threshold question before the Court is whether the Court would have to
determine atariff. Thefiled rate doctrineis essentidly arule of jurisdiction whose gpplicability
is circumscribed by both the congressionally mandated jurisdiction of the regulatory agency and
the occurrence of the triggering event of filing arate or tariff. Thefiled rate doctrineis
gpplicable where rates were filed with afederd regulatory agency and where the offending
transactions are carried out with reference to afiled tariff. E.& J. Gallo Winery v. Encana
Energy Servs,, Inc., Case No.CV F 03-5412 AWILJO. at 15. The Court recognizes that the filed
rate doctrine “forbids a regulated entity from charging rates for its service other than those
properly filed with the gppropriate federd regulatory authority.” Ark. L.A. Gas Co. v. Frank
Hall, 453 U.S. 571, 577-78 (1981). The Court also acknowledges that the purpose of the
doctrineis “preservation of the agency’s primary jurisdiction over reasonableness of rates and
the need to insure that regulated companies charge only those rates of which the agency has been
made cognizant.” City of Cleveland v. FPC, 525 F.2d 845, 854 (D.C. Cir. 1976).

Thefirgt argument made by Edison is thet the filed rate doctrine is inapplicable because
no properly filed rates were on file during the period when the aleged conducts occurred.
However, Edison relied on the following finding in California v. FERC, 383 F.3d 1006, 1016

(Sth Cir. 2004) to support its position “without the required filings, neither FERC nor any

12



affected party may chalenge therate. Pragmatically, under such circumstances, thereis no filed
tariff inplacea dl.” 1d. Thisargument, however, inagppropriately equates the Debtors aleged
violation of thefiling requirements with no-filed tariffs. FERC required each sler tofile

quarterly reports pursuant to FPA 8§205(c) 16 U.S.C.8824d(c) on transaction-specific information
about its sales and purchases at market-based rates. The court in Grays Harbor concluded,
“while market-based rates may not have historicaly been the type of rate envisioned by the filed
rate doctrine, they do not fal outside the purview of the doctrine.” 379 F.3d at 651.

Further, the Court agrees with the opinion of the California v. FERC court which
concluded that “the reporting requirements are an integral part of atariff, with FERC' simplied
enforcement mechanisms sufficient to provide subgtitute remedies for the obtaining of refunds
for the imposition of unjust, unreasonable and discriminatory rates.” 383 F.3d at 1016. On
August 13, 2002, FERC s nitial Report in Docket No. PA02-2-000 concluded that the Debtors
engaged in the ddiberate submisson of fase information or the deliberate omission of materid
information.” Then, FERC concluded that such behavior constituted market manipulation and
resulted in unjust and unreasonable rates and violated the express requirements in the orders
alowing the Debtors to make sales at market-based rates. 106 FERC 1 61,024. As noted by
FERC,

implicit in Commission orders granting market-based rates is a presumption that a

company’s behavior will not involve fraud, deception or misrepresentation.

Companies failing to adhere to such standards were and are subject to revocation

of their market-based rate authority. The Debtors were expressly directed, when

they were granted market-based rate authority, to inform the FERC promptly of
changes in status (which would include changes in their generation market shares)

that reflect a departure from the characteristics that the FERC relied upon in
granting market-based rate authority. 1d.

" FERC found that the Debtors failed to inform FERC in atimely manner of changesin their market
shares that resulted from their gaining influence/control over others' facilities, as required under their
market-based rate authorization. 106 FERC 1 61,024.

13



Moreover, the Court in California v. FERC, indirectly recognized the gpplication of the
filed rate doctrine when marketers had not properly reported to FERC where such improper
reporting affected the reasonableness of the tariff approved by FERC. 383 F.3d at 1016.
Without the availability of retroactive refunds, “[plarties aggrieved by theillegd rate would have
no FERC remedy, and the filed rate doctrine would preclude a direct action againgt the offending
sdler. That result does not comport with the underlying theory or the regulatory structure
established by the FPA.” Id.

The second argument made by Edison is that the filed rate doctrine is not applicable
because the issue presented before the Court is distinguishable from those in Grays Harbor and
Shohomish. The plaintiff in Shohomish brought an action against a company that engaged in
market manipulation during the energy crissin violation of sate artitrust and unfair competition
law. The court confirmed that the filed rate doctrine applies because the court could not
determine the rates that “would have been achieved in a competitive market.” 384 F.3d at 761.
Smilarly, the court in Grays Harbor rgected the request from the plaintiff for a determination of
the“fair price” 379 F.3d a 645. Here, Edison arguesthat it is not asserting aprice which
should be paid in a competitive market as the benchmark for a calculation of aremedy. Rather,
Edison maintains that the remedy would be unrdated to the SO tariff and the Court would not
have to determine a non-manipulated rate because FERC has done so. Edison arguesthat it is
merely requesting the Court to determine lidbility, and theregfter, remand to FERC for a
determingtion of remedies.

The Ninth Circuit in California v. FERC examined the substance of the law and
remanded to FERC for the determination of remedies. The court there declined to order refunds

to a state because the court reasoned it was more gppropriate for FERC to consider its remedial

14



optionsin the first ingance. 383 F.3d at 1018. The subgtantive law examined by the court in
California v. FERC concerned whether retroactive refunds were legdly avalable. 1d. Assuch,
no liability issue was raised and determined by that court. Further, the Court finds that
determining the ligbility or the legd right of Edison againg the Debtors for violation of the
antitrust laws would have to be measured by the tariff. Therefore, the filed rate doctrine would
be applicable.

In addressing theright of action that aviolation of the antitrust laws give to one who has
been injured in its business or property, the Supreme Court in Keogh v. Chicago & N.W.R.Y. Co.,
260 U.S. 156 (1922), stated that “[i]njury impliesviolaion of alegd right.” Id. at 163. The
Supreme Court concluded that “the legd rights of [a] shipper asagaingt [g] carrier in respect to a
rate are measured by the published tariff.” Id. at 163. Justice Brandeis explained “[d] rate is not
necessaily illega because it is the result of aconspiracy in restraint of trade in violation of the
Anti-Trust Act. What rates are legd is determined by the Act to Regulate Commerce. Under
Section 8 of the latter act . . . the exaction of any illegd rate makesthe carrier ligble to the
‘person injured thereby for the full amount of damages sustained in consequence of any such
violation.”” 1d. a 162. Thus, thefinding of ligbility in antitrust laws would be integrd to the
Court’s determination of whether the Debtors are ligble due to their violations of state antitrust
law and unfair competition law. For instance, the Court could not determine the overcharge
clam owed by the Debtors for any eectricity market manipulation without first deciding the
reasonableness of the filed tariff.

The Supreme Court case, Arkansas Louisiana, further supports the Court’ s position that
the filed rate doctrine should gpply here. “In asserting that the filed rate doctrine had no

application, respondentsin Arkansas Louisiana contended that the state court has done no more

15



than determine the damages they have suffered as a result of the breach of a contract by agas
company.” 453 U.S. at 579. The Supreme Court rgjected this argument by reasoning that “the
mere fact that respondents brought this suit under state law would not rescue it, for when
Congress has established an exclusive form of regulation . . . there can be no divided authority
over interstate commerce . . .. Under thefiled rate doctrine, FERC alone is empowered to make
that judgment, and until it has done so, no rate other than the one on file may be charged.” Id. at
580-84.

Moreover, to avard monetary relief, the Court would have to determine a“fair price.”
Thus, the filed rate doctrine bars the Court from awarding monetary damages sought by Edison.
Nonethdess, the Court finds that injunctive relief would dso be unavailable to Edison. The
Court agrees with the Ninth Circuit’ s decison in Shohomish, which declined to grant injunctive
relief because such relief is barred by the filed rate doctrine and preemption principle. 384 F.3d
at 762. “Remediesfor breach and non-performance of FERC-approved operating agreementsin
the interstate wholesde eectricity market fal within the exclusve domain of FERC.” Dynegy,
375 F.3d at 836.

The decisions from the Second Circuit in Sun City Taxpayers Association v. Citizens
Utilities Co., 45 F.3d 58 (2d Cir. 1995) and Wegoland Ltd. v. NYNEX Corp., 27 F.3d 17 (2d Cir.
1994), provide an additiona basisfor dismissd of the Claims sought by Edison. The Second
Circuitin Sun City Taxpayers Association affirmed the decison from the didrict court, which
had declined the plaintiff’ s invitation to find a fraud exception to the filed rate doctrine. In
determining whether the filed rate doctrine applied, the court focused on the impact the court’s
decision would have on agency procedures and rate determination. Sun City Taxpayers Assnv.

Citizens Utils. Co., 847 F.Supp.281, 291 (D. Conn. 1994). The Second Circuit in Wegoland

16



recognized that the filed rate doctrine exists for reasons independent of the type of plaintiff
maintaining the action. Those reasonsinclude that (a) legidatively appointed regulatory bodies
have indtitutional competence to address rate-making issues, (b) courts lack the competence to
st utility rates, and (c) the interference of courtsin the rate-making process would subvert the
authority of rate-setting bodies and undermine the regulatory regime. 27 F.3d at 21.

Therefore, having consdered the policy objectives, the Court finds it isingppropriate to
frustrate FERC' sjurisdiction afforded by Congress. The Court lacks authority to impose a
different rate than the one gpproved by afederd agent. Any other conclusion departing from this
principle would undermine the filed rate doctrine. The Court, therefore, rgjects Edison’s
challenge to the gpplication of the filed rate doctrine. Accordingly, the filed rate doctrine bars
the relief sought by Edison.

[1l.  Conclusion

For the foregoing reasons, the Court concludes that the state law claims sought by Edison
concerning electricity market manipulation are preempted by the FPA and precluded by the filed
rate doctrine. Therefore, the Court sustains the Debtors objection to the Claims filed by Edison.

Counsd for the Debtorsis directed to settle an order consistent with this Court’s Opinion.
Dated: New York, New York

July 6, 2005

s/Arthur J. Gonzalez
UNITED STATES BANKRUPTCY JUDGE
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