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CECELIA G.MORRIS
UNITED STATESBANKRUPTCY JUDGE

This adversary proceeding was commenced by the Trustee of the Victory Lake
Nursng Home Employees Retirement Plan (the “ Pension Plan Trusteg”), representing
gpproximately 179 former employees of the Chapter 11 Debtor. (The Victory Lake
Nursgng Home Employees Retirement Plan, described more fully below, isreferred to in
this decigon asthe “Pendon Plan”.) The Pension Plan Trustee seeks a declaration that
Defendant Hedlthcare Management Services Group, LLC (“HMSG”), which ultimately
purchased the Victory Lake Nursng Home (*Victory Lake’), isliable to the Penson Plan
for approximately $475,000, the minimum funding requirements thet the Penson Plan
Trustee claims were due between March 10, 2003, when HM SG became the manager of
Victory Lake, and June 24, 2004, after which HM SG became the owner.

HMSG has now moved, and the Pension Plan Trustee has cross-moved for
summary judgment. After considering the papers submitted by both parties and the ord
argument January 24, 2006, both motions for summary judgment are denied for the
reasons set forth below. The Pension Plan Trustee has asserted a colorable claim that
survives summary judgment, and atrid will be necessary to determine the factud issues
identified in Part 111 of the Discussion section of this memorandum decision.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1334(a), 28
U.S.C. § 157(a) and the Standing Order of Reference signed by Acting Chief Judge
Robert J. Ward dated July 10, 1984. Thisisa"core proceeding” under 28 U.S.C. §
157(b)(2)(A) (“matters concerning adminigtration of the estate) and (b)(2)(O) (“other

proceedings affecting the liquidation of the assets of the estate or the adjustment of the



debtor-creditor or the equity security holder relationship”). The Court retained
jurisdiction of this matter pursuant to Section 11.1(g), (h) and (1) of the confirmed
Chapter 11 Plan, and the parties to this adversary proceeding have consented to this
Court’sjurisdiction.

Background Facts®

On April 17, 2002, Northeastern Conference Nursing Home, Inc. d/b/a Victory
Lake Nursing Center (the “Debtor”) commenced a case under chapter 11 of title 11 of the
United States Code (the “Bankruptcy Code’). A statutory committee of unsecured
creditors (the “ Creditors Committeg”) was gppointed in the chapter 11 case on June 4,
2002. Initidly, the Debtor was authorized to operate its business and manage its
properties as a debtor in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. After the Debtor was unable to operate Victory Lake on a cash
positive basis, the Court, by order dated January 6, 2003, gppointed Mark 1. Fishman
chapter 11 trustee to operate Victory Lake (the“ Trustee” or “Chapter 11 Trustee”).

The Chapter 11 Trustee, with the support of the Creditors Committee, determined
to sal Victory Lake to the highest or best bidder pursuant to section 363 of the
Bankruptcy Code and/or a chapter 11 plan. See Trustee' s March 14, 2003 “Motion
Pursuant to Sections 105(a) and 363 of the Bankruptcy Code and Rules 2002 and 6004 of
the Federa Rules of Bankruptcy Procedure for an Order Approving (i) Bid Letter with
Hedlth Care Management Services Group, LLC, (ii) Procedures for the Consideration of
Competing Bids, (iii) the Form and Manner of Notice of Procedures for Consideration of

Alterndtive Bids and (iv) Termination Fee and Expense Reimbursement Payments.” The

! Unless otherwise noted, this statement of factsistaken from HMSG' s “ Statement of Undisputed
Material Factsin Support of Motion for Summary Judgment” pursuant to Local Bankruptcy Rule 7056-1.
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Chapter 11 Trustee and the Creditors Committee also determined that it would not be
possible to operate the nursing home on a bresk-even bass for the time it would take to
complete the sale process. Id. Accordingly, as part of their negotiations with progpective
purchasers, the Chapter 11 Trustee and the Creditors Committee considered desirable a

purchaser that could aso operate the nursing home pending the closing of asde. Id.

The M anagement Agreement

In February 2003, Healthcare Management Services Group, LLC (*“HMSG” or the
“Defendant”), whose members were skilled nursing home operators, expressed an interest
in purchasing the operating assets of Victory Lake. While the Chapter 11 Trustee was
receptive to a potentid sde of Victory Lake, he would accept abid from HMSG only if
HMSG aso agreed to operate the nursing home, at no cost to the estate, pending
completion of the sale process. As aresult, the parties smultaneoudy entered into a
binding bid letter outlining the terms for HMSG' s purchase of Victory Lake (“Bid
Letter”), and a management agreement (the “Management Agreement”) which granted
HMSG operationa contral of the nursing home in advance of completion of the sdle
process.

HMSG and the Chapter 11 Trustee, on behalf of the Debtor, entered into
the Management Agreement dated March 10, 2003. The Bankruptcy Court approved the
Management Agreement on March 10, 2003, on an interim basis, pending notice and a
hearing. The Bankruptcy Court entered afina order gpproving the Management
Agreement on March 26, 2003. According to the terms of the Management Agreement,

HMSG agreed to manage Victory Lake, correct the deficienciesin its operations, and



absorb dl of the losses at the nursing home until the termination of the Management
Agreement or the sdle of the nursing hometo HMSG. The Chapter 11 Trustee
agreed that HM SG would only be responsible for obligations that Victory Lake incurred
on or after March 10, 2003. Section 1.4 of the Management Agreement states that
HMSG:

shall be responsible for al expensesincurred by the Facility or that

become due on and after March 10, 2003, on an accrua basisin

accordance with Generaly Accepted Accounting Principles, during its
period of operation of the Facility under this Agreement.

(emphasis added).

The Asset Purchase Agreement (“ APA™)

HMSG and the Chapter 11 Trustee, on behalf of the Debtor, entered into
an asset purchase agreement (“APA”) dated October 10, 2003. Pursuant to the APA,
HM SG agreed to purchase substantidly al of the operating assets of Victory Lake,
induding:
[A]ll of the business, assets, properties, contractud rights, goodwill, going
concern vaue, rights and clams of the Debtor... exclusvely related to the
Business, wherever Stuated and of whatever kind and nature, redl or

persona, tangible or intangible, whether or not reflected on the books and
records of the Debtor (other than Excluded Assets). ..

APA §2.1. ThePenson Plan was an Excluded Asset that was not sold, transferred,
assigned or conveyed to HMSG pursuant to the APA. Section 8.3(j) of the APA
provided that “the Purchaser will not congtitute a successor employer for purposes of any
Employee Benefit Plan or other employment related matter except collective bargaining
agreements.”

On October 14, 2003, this Court approved the sdle of Victory Laketo HMSG

pursuant to the APA, free and clear of claims and encumbrances thereon. HMSG argues



that it never assumed or adopted any responsbility or other obligation with respect to the
Pension Plan in accordance with the procedures enumerated in the Pension Plan or
otherwise. HM SG and the Pension Plan Trustee agree that HM SG did not adopt the

Penson Plan in the APA.

The Pension Plan

The Pension Plan was a single employer defined benefit pension plan, origindly
effective as of January 1, 1976 according to the Pension Plan’s Preamble? and according
to the November 13, 2003 “ Statement of the Pension Benefit Guaranty Corporatior”
Addressing the Chapter 11 Trustee' s Motion for Authority to Terminate Pension Planand
for Related Relief” (the “PBGC Statement”), 115-6. The PBGC Statement confirms that
the Pension Plan was established and maintained by Victory Lake. The PBGC Statement
aso refersto adune 15, 1994 Internal Revenue Service Private Letter Ruling (the
“Private Letter Ruling”) applied for by Victory Lake. The Private Letter Ruling

determined that the Pension Plan “ qudifies as a church planwithin the meaning of

The Preamble to the Pension Plan statesin relevant part:

The purpose of this Plan and Trust isto provide, in accordance with its provisions, a
defined benefit pension plan providing retirement and other related benefits for those
Employees of the Employer who are eligible to participate hereunder.

* k%

The Plan has been created with the intent that it qualifies for approval under Section 401
and 410 through 417 of the Internal Revenue Code. The Trust has been created with the
intent that it qualifies for approval under Section 5010f the Code. It isfurther intended
that the Plan comply with the provisions of the Employee Retirement Income Security
Act of 1974 (ERISA). In case of any ambiguity in the Plan’ s language, it will be
interpreted to accomplish the Plan’ sintent of qualifying under the Code and complying
with ERISA.

3 Title 1V of the Employee Retirement Income Security Act of 1974 (“ERISA™) sets out the

provisions relating to the federal pension plan termination insurance program, and charges the Pension
Benefit Guaranty Corporation, awholly-owned United States government corporation, with administering
the program. See ERISA 88 4001-4402, 29 U.S.C. 88 1301-1461 (TitlelV of ERISA).
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section 414(e) of the [Internal Revenue] Code and has had such status since January 1,
1976.” Private Letter Ruling, p. 5. “Theterm *church plan’ means a plan established and
maintained . . . for its employees (or their beneficiaries) by a church or by a convention or
associaion of churches which is exempt from tax under section 501 of Title 26.” 29
U.S.C. 88 1002(33)(A), 1321(b)(3); 26 U.S.C. § 414(e). At thetimethis casewasfiled,
Victory Lake was owned by the Corporation of Seventh-Day Adventists (the
“Northeastern Conference”), a church which owns and operates Seventh-Day Adventist
Church congregations. The Penson Plan’s Satus as a church plan is Sgnificant because
such plans are not subject to the minimum funding requirements of section 412 of the
Interna Revenue Code of 1986, as amended (* Internd Revenue Code’) or the benefit
protections and guarantees of Title IV of the Employee Retirement Income Security Act
of 1974, asamended (“ERISA”). In the absence of an exemption from the applicable
sections of the Interna Revenue Code and from ERISA, Victory Lake, asthe
“Employer,” asthat term is defined in the Pension Plan, was presumably” required to
make contributions to the Retirement Plan in amounts not |ess than the minimum

required under Section 412 of the Internal Revenue Code.

According to the Retirement Plan Trustee, as of March 2003, when HMSG
became the operator of the Nurang Home, the Pension Plan was underfunded (its vested
liabilities exceeded its assets) by approximately $1,650,000. Complaint, 42. That is,
prior to any involvement by HMSG, the Pension Plan was areedy sgnificantly

underfunded.

4 The Court makes no findings or legal conclusions concerning this statement.
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The Chapter 11 Trustee' s Plan of Liquidation

The plan of liquidation filed by the Chapter 11 Trustee on February 19, 2004 (the
“Plan” or “Chapter 11 Plan”) provided for cash disbursements to creditors in accordance
with the priority scheme established by the Bankruptcy Code. The claims of the Pension
Plan were separately classfied in Class 5 of the Plan and were entitled to the following
treatment:

The Class 5 Claim or Claims shdl be paid in cash from the Purchase Price

(of the sdle of Victory Laketo HMSG) . . . the amount of such Claim or

Clams as estimated by the Bankruptcy Court or such other amount as may

be agreed between Claimant and the [Chapter 11] Trustee, not to exceed

$100,000.00 in full stisfaction (together with the payment of adividend

upon Claimant’s Unsecured Claim, if any, if dividends are paid to

Unsecured Creditors) of any and al Claims of the Debtor’s pension plan,

of current and former employees of the Debtor with respect to pension

matters and of the Penson Benefit Guaranty Corporation.

Plan 8 3.5. All creditors and equity security holders were provided notice of the Plan and
an opportunity to object, athough, as noted below, during much of the time the Plan was
being negotiated, the Penson Plan did not have atrustee or other appointed
representative. Neither the Penson Plan, nor any of the participants in the Pension Plan,
objected to the Plan.

HMSG aso argues that the Plan released HM SG from dl clamsreated to
Victory Lake other than those it expresdy assumed, and enjoined the actions of third
parties, including the Penson Plan Trustee, againgt HMSG, citing to Section 9.5 of the
Pan, which satesin relevant part:

Any daims of Debtor's pension plan against the Purchaser® and the

property transferred to the Purchaser pursuant to the APA, the

Management Agreement or the Plan are dll expresdy waived, released and

enjoined to the full extent provided in Sections 9.1, 9.2, 9.3 and 9.4 of this
ArtidelX.

Referencesin the Plan to the “ Purchaser” areto HMSG.
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Sections 9.1, 9.2, 9.3 and 9.4 of the Plan provide:

9.1 Waiver of Clams: As of the Confirmation Date, but subject to the
occurrence of the Effective Date, and except as otherwise expresdy
provided in the Confirmation Order or under the Plan, all Per sons who
have held, hold or may hold Claims against or Ownership Interestsin
the Debtor shall be deemed to have forever covenanted with the
Trustee, the Creditors Committee and its members, in their capacity as
such, the Pur chaser, the Northeastern Conference and, in their capacity
as such, with each of such persons' or entities' respective successors,
assigns, attorneys, accountants, court-gpproved financia advisors,
principals, affiliates, parents, subsdiaries, officers, directors, partners,
employees, sureties and stockholders, not to (a) sue, or otherwise seek
any recovery from any of the foregoing, whether for tort, fraud, contract
or otherwise, based upon any act or omission performed or occurring
befor e the Confirmation Date arising out of the business or affairs of
the Debtor; or (b) assert any Clam which any such holder of aClaim or
Ownership Interest in the Debtor may be entitled to assert, whether known
or unknown, foreseen or unforeseen, exigting or heregfter arising, based in
whole or in part upon any act or omisson performed or occurring on or
before the Confirmation Date in any way relaing to the Debtor, the
Chapter 11 Case or the Plan except with respect to obligations or
liabilities under this Plan, the Asset Purchase Agreement or the
Management Agreement and except with respect to willful
misconduct or gross negligence.

9.2 Release'Termination of Bond: As of the Confirmation Date, but

subject to the occurrence of the Effective Date, and except as otherwise
expressy provided in the Confirmation Order or under the Plan, all

Per sons who have held, hold or may hold Claims against or Ownership
Interestsin the Debtor shall be deemed to have released the Trustee, the
Creditors Committee and its members, in their capacity as such, the

Pur chaser, the Northeastern Conference and, in their capacity as such,

each of such persons’ or entities' respective successors, assigns, atorneys,
accountants, court-gpproved financia advisors, principals, affiliates,

parents, subsidiaries, officers, directors, partners, employees, sureties and
stockholders, from all claims, causes of action, whether known or
unknown, foreseen or unforeseen, existing or hereafter arising, based
in wholeor in part upon any act or omission performed or occurring
on or beforethe Confirmation Datein any way relating to the
business or affairsof the Debtor, the Chapter 11 Case or the Plan
except with respect to obligations or liabilities under this Plan, the
Asset Purchase Agreement or the Management Agreement and except
with respect to willful misconduct or gross negligence. Upon the

closing of the estate or of the Chapter 11 Case or, if earlier, upon the




digtribution of substantialy al funds of the etate, the Trustee' s bond and
Disburang Agent’s bond shdl be released, terminated and exonerated.

9.3 Inunction: As of the Confirmation Date, but subject to the occurrence
of the Effective Date, and except as otherwise expresdy provided in the
Confirmation Order or under the Plan, and except with respect to
obligations or liabilities under this Plan, the Asset Purchase Agreement or
the Management Agreement, all Persons who have held, hold or may
hold Claims against or Ownership Interestsin the Debtor are, with
respect to any such Claimsor Owner ship Interests, permanently
enjoined from and after the Confirmation Date, from (a)
commencing, conducting or continuing in any manner, directly or
indirectly, any suit, action or other proceeding of any kind (including,
without limitation, any proceeding in ajudicial , arbitral,
adminigtrative or other forum) against or affecting the Trustee, the
Creditors Committee and its members, in their capacity as such, the

Pur chaser, the Northeastern Conference or, in their capacity as such, any
of such persons or entities respective sUCCcesors, assigns, atorneys,
accountants, court-gpproved financia advisors, principds, afiliates,
parents, subsidiaries, officers, directors, partners, employees, sureties or
stockholders, or any of such persons’ or entities' property, or any direct or
indirect transferee of any property of, or direct or indirect successor-in-
interest to, any of the foregoing Persons, or any property of such trandferee
or successor; (b) enforcing, levying, attaching (including, without

limitation, any pre-judgment attachment), collecting or otherwise
recovering by any manner or means, whether directly or indirectly, of any
judgment, award, decree or order againgt the Trustee, the Creditors
Committee or its members, in their capacity as such, the Purchaser, the
Northeastern Conference, or any of such persons or entities property, or
any direct or indirect transferee of any property of, or direct or indirect
successor-in-interest to, any of the foregoing Persons, or any property of
such transferee or successor; (C) creeting, perfecting or otherwise
enforcing in any manner, directly or indirectly, any Lien againg the
Trustee, the Creditors Committee and its members, in their capacity as
such, the Purchaser, the Northeastern Conference, or any of such persons
or entities’ property, or any direct or indirect transferee of any property of,
or direct or indirect successor-in-interest to, any of the foregoing Persons,
or any property of such transferee or successor; (d) asserting any right of
setoff, subrogation or recoupment of any kind, directly or indirectly,
againg any obligation due the Trusteg, the Creditors Committee and its
members, in their capacity as such, the Purchaser, the Northeastern
Conference, or any of such persons or entities' property, or any direct or
indirect transferee of any property of, or direct or indirect successor-in
interest to, any of the foregoing Persons, or any property of such trandferee
or successor; and (€) acting or proceeding in any manner that does not
comply with the provisons of the Plan.
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9.4 Exoneration: Neither the Trustee, the Disbursing Agent, the Creditors
Committee, its members, in their capacity as such, the Pur chaser, the
Northeastern Conference nor any of such persons or entities

I espective successor s, assigns, atorneys, accountants, court-approved
finencia advisors, principds, affiliates, parents, subsidiaries, officers,
directors, partners, employees, sureties or stockholders shall have or
incur any liability to each other or to any holder of a Claim or
Owner ship Interest for any act or omission in connection with, or
arising out of, (a) the negotiation, documentation or implementation of
the transactions contemplated by the Plan (including consideration of any
dternatives hereto, if any); (b) the Disclosure Statement or any contract,
indrument, release or other agreement or document entered into in
connection with the Plan; (c) the pursuit of confirmation of the Plan; (d)
the consummation of the Plan; (€) the adminigration of the Plan or the
funds to be distributed pursuant to the Plan; or (f) the adminigtration of the
Chapter 11 Case, except in the case of that party’ s gross negligence or
willful misconduct, except with respect to obligationsor liabilities
under the Plan, the Asset Purchase Agreement or the M anagement
Agreement, and except as otherwise set forth in the Plan. The entry of
the Confirmation Order shal condtitute the determination by the
Bankruptcy Court that the Trustee, the Creditors Committee and its
members, in their capacity as such, and such persons’ or entities
respective successors, assigns, attorneys, accountants, court-approved
financid advisors, principds, afiliates, parents, subsdiaries, officers,
directors, partners, employees, sureties and stockholders have acted in
good faith and in compliance with the gpplicable provisons of the
Bankruptcy Code, pursuant to, among others, Section 1125(e) and
1129(a)(3) of the Bankruptcy Code, with respect to the foregoing.

(emphasis added). In addition, Section 10.4(g) of the Plan (like the APA) provides that
“the Purchaser does not congtitute a successor employer for purposes of any Employee
Benefit Plan or other employment rel ated matter except collective bargaining
agreements.”

By order dated February 20, 2004, this Court confirmed the Plan (* Confirmation
Order”) and determined, among other things, that:

Reeases, Exculpations, and Injunctions. The releases, exculpations and

injunctions under the Plan in favor of the Trustee, HM SG, the Creditors
Committee and its members, in their capacity as such, the Northeastern
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Conference, and in their capacity as such, each of such persons or
entities repective successors, assigns, attorneys, accountants, court-
gpproved financid advisors, principds, affiliates, parents, subsdiaries,
officers, directors, partners, employees, sureties and stockholders are
essentiad eements of the APA and the Plan and the ability to consummate
the Plan. The Plan iswholly predicated upon the APA and the
consderation HMSG is providing thereunder.

* k% %

Reeases and Injunctions. The release and injunction provisons contained
in Article IX of the Plan are fair and equitable, are given for vauable
congderation, and are in the best interests of the Trustee and the Debtor’s
edtate, and such provisons shdl be effective and binding upon al persons
and entities, including al persons who have held, hold or may hold Claims
againg or Ownership Interests in the Debtor, subject to the provisons set
forth hereinafter in this Confirmation Order.

Confirmation Order §§ T, 18.

Termination of the Penson Plan

On or about November 6, 2003, the Chapter 11 Trustee filed a motion and related
affidavit to terminate the Penson Plan as of March 10, 2003 (the “ Termination Mation”).
In the Termination Motion, the Chapter 11 Trustee asserted that the Penson Plan was a
“church plan” and therefore not subject to the minimum funding requirements of section
412 of the Internd Revenue Code or the benefit protections and guarantees of Title 1V of
ERISA. Termination Motion  14. The Chapter 11 Trustee noted that as a church plan
not governed by Title IV of ERISA, the Penson Plan was not required to adhere to the
procedurd termination mechanisms required by ERISA. Termination Mation ] 24.

On or about November 17, 2003, the PBGC filed the PBGC Statement in the
Bankruptcy Court, agreeing with the Chapter 11 Trustee' s assessment that the Pension
Plan was a church plan not subject to Title IV of ERISA and noting that a church planis
not covered by Title IV of ERISA unlessit has made an irrevocable eection under

section 410(d) of the Internd Revenue Code to have the participation, vesting, funding
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and other rules of the Internad Revenue Code apply. PBGC Statement {1 2. Asabasisfor
this assessment the PBGC Statement cited the finding in the Private Letter Ruling thet the
Pension Plan was a church plan, and that no section 410(d) ection had been made. The
PBGC Statement also noted that in a separate settlement agreement (the “ Settlement
Agreement”) executed on December 21, 1995 among the PBGC, the Northeastern
Conference, Victory Lake and the Pension Plan (which provided for arefund of
$14,408.95 in Penson Plan premiums previoudly paid by Victory Lake), the Northeastern
Conference, Victory Lake and the Pension Plan each acknowledged their understanding
that the Pension Plan would not thereafter be covered by the pension insurance program
st forth in Title 1V of ERISA and each certified “that they would not hereafter seek to
make an dection under [section 410(d) of the Internal Revenue Code] to have the
provisons of TitlelV of ERISA gpply to the Penson Plan asif it were not achurch
plan”. Settlement Agreement at 3; PBGC Statement ] 3 (emphasis added). As aresult, the
PBGC concluded:

[Clhurch plans, as defined [in] § 414 of the Internal Revenue Code

(“IRC”), are not covered by Title IV of ERISA. Accordingly, because the

Pension Plan has been determined by the Internd Revenue Serviceto bea

church plan as defined in IRC § 414, the Penson Planis not aplan that is

covered by TitlelV of ERISA, 0 that the termination provisions thereof

do not apply to the Penson Plan. . . . Accordingly, PBGC' s authority does

not reach the manner by which this non-covered Pension Plan may be

terminated.

PBGC Statement 1 1 5-6.
On or about December 1, 2003, the Pension Plan filed aresponse to the

Termination Motion, objecting to, among other things, the proposed termination date of
March 10, 2003 (hereefter, “Penson Plan’s Responseg”’). It should be noted here that

prior to the response filed by the Penson Plan to the Termination Moation, the Pension
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Plan Trustee had not been appointed, and the Pension Plan was not represented by a
trustee or other fiduciary; thus, the interests of the Penson Plan were not directly
represented at the time the Management Agreement and APA were negotiated and
goproved. The extent to which the Pension Plan was represented in negotiations
concerning the confirmed Plan is not clear.

On January 8, 2004, the Chapter 11 Trustee and the Pension Plan entered a
“Stipulation of Settlement of Mations, Claims and Objections Relating to Victory
Lake Nursng Home Employees Retirement Plan” (heresfter, the * Stipulation”), which
was approved by order dated January 15, 2004. Pursuant to the Stipulation, the Chapter
11 Trustee and the Pension Plan stipulated to the alowed amount of the Penson Plan’s
cdamsagaing Victory Lake s edtate and to the Pension Plan’ s termination as of the
effective date of the Chapter 11 Plan, which was June 25, 2004. Specifically, the parties
agreed that the Pension Plan would receive thefollowing:

(i) with respect to its dlowed unsecured priority and/or adminidirative

claim under sections 507(a)(1) and (4) of the Bankruptcy Code, a payment

of $100,000 on the Digtribution Date (as defined in the Plan), and

(ii) with respect to its dlowed generd unsecured claim, aclaim of

$535,952, plus $72,447.24 for interest from January 1, 2000 to the petition

date.
Stipulation 9 1-2. The Stipulation aso provided that “[€]xcept as specificaly set forth
herein, the settlement reflected in this Stipulation isintended by the parties hereto to
dispose of and resolve, as between the Pension Plan, on the one hand, and the debtor, the
Trustee and the Estate, on the other hand, al matters concerning the Penson Plan . . .".
Id. Stipulation ] 11.

HMSG was not a party to the Stipulation. However, HMSG argues that the

Stipulation only contained a limited modification to the broad releases granted under the
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Plan to permit claims of the Penson Plan Trustee only againgt the Northeastern
Conference. Namely, the Stipulation provides, in relevant part:

Article IX of the Amended Chapter 11 Plan will be amended so asto
exclude from the waiver, release, injunction and exoneration provisons
et forth therein claims, suits, actions or causes of action, if any, which the
Penson Plan may have againgt the Northeastern Conference or its
successors, assigns, principals, affiliates, parents, subsidiaries, officers,
directors and/or employees.

Stipulation 1 10.

Thelnstant Action

In an attempt to facilitate the resolution of issues surrounding the underfunding of
the Pension Plan, on May 24, 2005 the Court directed that the Penson Plan Trustee,
Northeastern Conference and HM SG submit to mediation. On July 14, 2005 the
mediator filed afind report noting that athough a mediation conference had been
conducted on June 17, 2005, settlement could not be reached.

On August 18, 2005, the Pension Plan Trustee filed this complaint (the
“Complaint™) seeking, among other things, a declaratory judgment that (i) the Pension
Plan ceased to be a“ church plan” under section 412(€) of the Internal Revenue Code on
March 10, 2003 and was, as of that date, subject to ERISA and to the minimum funding
requirements of section 412 of the Internal Revenue Code and the IRS regulations
thereunder, and (ii) HMSG was liable to the Pension Plan for the period in which it
sarved asinterim manager of Victory Lake for minimum funding contributions totaling
not less than $475,000, plus any PBGC premiums and/or other amounts due and owing
with respect to the PBGC. Complaint, 9-10. HMSG answered the Complaint on

September 19, 2005. No discovery has been taken in this action.
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DISCUSSION

Standardsfor Granting Summary Judgment

Pursuant to Rule 56(c), incorporated by Bankruptcy Rule 7056(c), summary
judgment should be granted to the moving party if the Court determinesthat “the
pleadings, depositions, answers to interrogatories, and admissions on file, together with
affidavits, if any, show that there is no genuine issue as to any materid fact and that the
moving party is entitled to judgment as amatter of law.” Celotex Corp. v. Catrett, 477
U.S. 317, 106 S.Ct. 2548, 91 L .Ed.2d 265 (1986) (quoting Fed. R. Civ. P. 56(c)). A
movant hasthe initia burden of establishing the abosence of any geruine issue of materid
fact. Id., 477 U.S. at 322-23. When ruling upon cross-motions for summary judgment,
the court must evaluate each motion separately and must draw al reasonable inferences
againg the party whose motion is under consideration. See Coach, Inc. v. Peters, 386 F.

Supp.2d 495, 497 (S.D.N.Y. 2005).

. Standing

HMSG contends that the Management Agreement “expresdy provided that no
third party rights would be created by HMSG' s agreement to step in as interim manager
of the nurang home,” citing to Section 9.1 of the Management Agreement. Section 9.1
of the Management Agreement provides.

NonParty Status. No person, firm, corporation, or entity which isnot a

party to this Agreement shdl be entitled to rely upon or demand

enforcement of any term, covenant, condition, agreement, or

understanding set forth and contained herein.

The Penson Plan Trustee responds that he “does not sue based on the

Management Agreement per se, but on the interlocking and combined bases of the
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Management Agreement, the Retirement Plan and ERISA.” See Pension Plan Trugtee's
Memo of Law, page 12.°

The Pension Plan Trustee cites to Section 11.04(1) of the Penson Plan, which
authorizes and empowers the Pension Plan Trustee “ To begin, maintain or defend any
litigation necessary in connection with the adminigtration of the [Penson] Plan.. ...
Because it is not disputed that the Penson Plan Trustee has standing to sue under the
Pension Plan, this adversary proceeding can properly proceed on that basis. The Court
rules only that the Pension Plan Trustee has standing to bring this adversary proceeding,
though whether HM SG may be ligble to the Penson Plan on any theory can not be

decided without artrid.

[11. |ssuesfor Trial

HMSG and the Pension Plan Trustee agree that HM SG did not adopt the Pension
Paninthe APA. Thus, the only period during which HMSG may have been liable for
funding the Pension Plan was the period between the date the Management Agreement
was approved, March 10, 2003, and June 24, 2004, when HM SG became the owner of
Victory Lake and specificaly excluded the Pensgon Plan from the list of assumed
ligbilitiesin the APA.

HMSG indgts that it never assumed the Pension Plan because assumption was not
provided for in the Management Agreement. HM SG contends that prior to the Court’s
approva of the APA, Victory Lake was owned by the Northeastern Conference. The
Pension Plan Trustee contends that when HM SG became the operator of Victory Lake

and the employer of its employees under the Management Agreement, the employees of

6 The Pension Plan Trustee' s equitable arguments under ERISA are discussed briefly in Part I11,

infra.
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Victory Lake were no longer employees of a*church or convention or association of
churches’ and that:
Accordingly, effective March 10, 2003, when HM SG became the operator
of the Nursng Home and the employer of its employees, the Retirement
Plan no longer qualified as and therefore ceased to be a*“church plan”
within the meaning of section 414(e) of the Internal Revenue Code and
was therefore no longer exempt from ERISA,; the Retirement Plan became
subject to the minimum funding requirements of section 412 of the
Internd Revenue Code; and the benefits provided under the Retirement
Plan were required to be protected and insured by PBGC.
Complaint, 140. Thisisthe Penson Plan Trustee' s strongest argument, and thisisthe
ultimate question that requires atrial.
The Court bdieves that three key issues at trid will be:

1. When did the Penson Plan’s church plan satus terminate?

2. What entity “maintained” or controlled the Penson Plan after termination of
the Penson Plan’s church plan status?

3. Did HMSG assume liahility, explicitly or implicitly, for expenses of the
Penson Plan?

As discussed above, 26 U.S.C. 8§ 414(e) defines achurch plan as: “aplan
established and maintained . . . for its employees (or their beneficiaries) by a church or by
aconvention or association of churches which is exempt from tax under section 501 [of
Title 26].” (emphasis added) In this case, the quaifying entity under Section 414(e) of
the Internal Revenue Code was the Northeastern Conference. At the point the Pension
Plan was no longer “maintained” or controlled by the Northeastern Conference (or
another party that could not claim Northeastern Conference' s status under Section
414(e)), astraight-forward reading of this section of the Internd Revenue Code suggests
that the Penson Plan would cease to be a church plan. The point a which the Penson
Plan’s church gtatus terminated is not clear. There is no dispute that HM SG would not

qudify under Section 414(e) of the Internal Revenue Code; but it is not clear (and has not
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been briefed) whether maintenance of the Pension Plan by the Chapter 11 Trustee would
waive the church plan status. Section 1.2 of the Management Agreement states that
HMSG performed the services under the Managing Agreemert as an agent of the
bankruptcy estate; Section 1.5 states that HMSG rendered services under the Managing
Agreement as an independent contractor, subject to the supervison of the* Client,”
defined as “ Northeastern Conference Nursing Home, Inc. d/b/a Victory Lake Nursing
Center” and of this Court. Asdiscussed below, the meaning of “maintenance,” asused in
Section 414(e) of the Internd Revenue Code is unsettled given the few published cases

discussing theissue.

A. Termination of “Church Plan” Status

The Pension Plan Trugtee dlaims that the Pension Plan’s “ church plan” status was
terminated upon the effective date of the Management Agreement, and that termination
of this status gave rise to funding obligations that were payable by HMSG based upon
HMSG' s undertaking in the Management Agreement to pay “dl expenses incurred by the
Facility or that become due on or after March 10, 2003.”

HM SG rgects the Penson Plan Trustee' s argument for severd reasons. Firg,
HMSG cites to the PBGC Statement. The PBGC Statement is potentidly persuasive on
this question because it was issued more than ten months after HMSG had assumed
management of Victory Lake. However, the PBGC Statement relied upon two
documents: (1) the Private Letter Ruling and (2) the December 21, 1995 Settlement
Agreement among the PBGC, the Northeastern Conference, Victory Lake and the
Penson Plan. The Penson Plan Trustee argues that the PBGC Statement relied upon

gde information because the critical factsin the Private Letter Ruling had changed after
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this Court approved the Management Agreement.

1. ThePrivate L etter Ruling

In the Private Letter Ruling the IRS stated that it was relying upon certain “facts and

representations’ that had been provided, including the following:

Victory Lake was owned by the Northeastern Conference, “areligious
corporation organized pursuant to the Religious Corporations Law” and exempt
from taxation under Section 501(c)(3) of the Internd Revenue Code.

Victory Lake “was established” by the Northeastern Conference, and Victory
Lake was aso exempt from taxation under Section 501(c)(3).

“The business of [Victory Lake] is managed and carried out by its Board of
Directors, which consgts of eleven members, dl of whom are members of [the
Seventh Day Adventist Church] and [the Northeastern Conference]. The
President and Chairman of the Board of Directors of [Victory Lake] is, and since
inception dways has been, the same individua who serves as President of [the
Northeastern Conference]; the person filling the position of Secretary of [the
Northeastern Conference] serves, and aways has served, asthe Secretary of
[Victory Lake]; the Treasurer of [Victory Lake] is, and aways has been, a pastor
of [the Northeastern Conference]. These officers are members of [Victory

Lake s| Board of Directors. The remaining Directors are dso members of [the
Northeastern Conference] and [the Seventh Day Adventist Church]. The
Directors dl serve as such by virtue of their &ffiliation to [the Northeastern
Conference].”

Victory Lake“is conddered an dffiliated operation of [the Northeastern
Conference]” and “isligted in the officid directory of [the Northeastern
Conference].”

The Pension Plan “was established by Victory Lake” and is*maintained and
controlled by [Victory Lake g retirement committee. . . which is comprised of
the President, Secretary, Treasurer and Administrator of [Victory Lake],” and dl
members of the committee “are gppointed . . . by the President of [Victory Lake].

The sole purpose of [the retirement committee] is to manage the operation and
adminigration of [the Penson Plan] in accordance with the [Pension] Plan
documents.

Based upon the above representations, the IRS confirmed that the Pension Plan was then

a“church plan”. Inthe course of the Private Letter Ruling, the IRS dso stated that:

In order for an organization to have a qudified church plan, it must
establish that its employees are employees or deemed employees of the
church or convention or association of churches under section
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414(e)(3)(B) of the code by virtue of the organization’s affiliation with the

church or convention or association of church and that the plan will be

administered by an organization of the type described in section

414(e)(3)(A).
The organization described in Interna Revenue Code Section 414(e)(3)(A) is:

an organization, whether acivil law corporation or otherwise, the principd

purpose or function of which is the administration or funding of aplan or

program for the provision of retirement benefits or welfare benefits, or

both, for the employees of a church or a convention or association of

churches, if such organization is controlled by or associated with a church

or a convention or association of churches,
The Private Letter Ruling held that as of June 15, 1994 the Penson Plan was a church
plan; it is not dispogtive of whether and when the Pension Plan ceased to be a church
plan. It should be noted thet, other than the historical information as to the establishment
of Victory Lake and the Penson Plan, practicaly every other fact relied upon by the IRS
in the Private Letter Ruling had changed by the time the Management Agreement became
effective on March 10, 2003. For example, the business of Victory Lake was no longer
managed and carried out by its Board of Directors but by the Chapter 11 Trustee and/or
HMSG. The Pension Plan was gpparently not being “maintained and controlled” by the
retirement committee or administered by an organization described in Internd Revenue
Code Section 414(e)(3)(A). After the Management Agreement, Victory Lake's
employees were not “employees or deemed employees of the church or convention or
association of churches under section 414(e)(3)(B).” At trid, relevant evidence will
include the comparison of the facts relied upon by the Private Letter Ruling asthey
existed at the following pointsin time: (1) the commencement of the Chapter 11 Case, (2)
the appointment of the Chapter 11 Trustee, (3) the effective date of the Management

Agreement, (4) approvd of the APA, and (5) termination of the Penson Plan. This
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evidence will reved when the Pension Plan ceased to be a church plan and what entity or

entities may have been ligble to the Penson Plan for underfunding during those periods.

2. The Settlement Agreement

The Pension Plan Trustee dso clams that the language cited by HMSG in the
Settlement Agreement isingpplicable. As one of the recitations in the Settlement
Agreement, the parties acknowledged their mutua “understanding that the [Pension]

Plan, pursuant to ERISA § 4021(b)(3), will not heresfter be covered by the pension
insurance program st forth in Title IV of ERISA, and hereby certify that they will not
hereafter seek to make an dection under the provisions of [Internal Revenue Code] 8
410(d) to have the provisons of Title IV of ERISA gpply to the Plan asif it were not a
church plan.” (emphasis added). The Pension Plan Trustee argues that because the
Pension Plan was no longer a church plan once HM SG assumed management, no election
under Section 410(d) of the Interna Revenue Code (to declare ERISA provisions
gpplicable to achurch plan “asif it were not achurch plan”) was necessary or even
possible. The Court does not believe that the recitation in the Settlement Agreement can
be used to foreclose argument that the Pension Plan was no longer a church plan.

Given the evidence submitted by the parties, summary judgment cannot be
awarded to HM SG based upon the PBGC Statement, because the PBGC Statement
gpparently relied upon outdated documents and information. Of course, &t trid the
partieswill be permitted to offer competent evidence to show what the PBGC may or
may not have been aware of when it opined in the PBGC Statement that the Pension Plan

was dill achurch plan.
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B. Who “Maintained” or Controlled the Pension Plan?

ERISA and the Internd Revenue Code define a* church plan” according to the
entity that maintains the plan. See 29 U.S.C. §8 1002(33)(A), 1321(b)(3); 26 U.S.C. §
414(e). A trid will be necessary to determine who “maintained” or controlled the
Pension Plan during the period of the Management Agreement.

As support for its contention that it had no role in the adminidration of the
Pension Plan or, ultimately, the termination of the Penson Plan, HM SG argues that
Victory Lake, through the Chapter 11 Trustee, never gave up its governing role in the
Pension Plan, and that the Chapter 11 Trustee retained some control and oversight of the
Pension Plan even after entering into the Management Agreement with HMSG. HMSG
extends this reasoning by arguing that had HM SG been responsible for the Pension Plan,
HMSG instead of the Chapter 11 Trustee would have been responsible for seeking
termination of the Penson Plan. HM SG assarts that the actions of the Chapter 11 Trustee
and Penson Plan Trustee in connection with the Termination Motion “belie the current
alegations that the Pension Plan ceased to be a church plan.” HMSG's Memo of Law, p.
14. HMSG reasons that termination of a pension plan would be governed by ERISA
unless the Penson Plan was not a church plan. “Therefore, if the Pension Plan was not a
church plan but rather was a covered Title IV penson plan, the Pension Plan would have
to have been terminated in accordance with the termination provisons of Article IV.” Id.
at 14-15.

The Penson Plan Trustee aso relies on the circumstances surrounding the
Termination Motion to prove the opposite propostion. The Chapter 11 Trudteeinitialy

sought termination of the Pension Plan retroactive to March 10, 2003 “which was the
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date on which HM SG became the operator of the nursing home for its own account, and,
under the terms of its Management Agreement with the Trustee, became the employer of
the debtor’s employees.” Termination Motion, 121. The Chapter 11 Trustee aso stated
that: “HMSG is unwilling to fund the Pension Plan after it becomes the owner of the
debtor’ s nursing home” (emphasis added). The Penson Plan Trustee offers the Chapter
11 Trugtee' s statements in the Termination Motion as evidence that the Chapter 11
Trustee viewed HM SG as the party that was liable for funding the Pension Plan during
the period of the Management Agreement.

On December 1, 2003 the Pension Plan’s counsdl (now the counsdl to the Pension
Plan Trusgtee) filed aresponse to the Termination Motion on the grounds that retroactive
termination “ could be interpreted to relieve HMSG of aliability which it expresdy
assumed, to the detriment of participants and without any benefit to the estate.” Response
of Pendgon Plan, p. 10. The Pension Plan’s counsd dso stated in that motion that it “may
have aclaim againg HM SG for contributions required to have been made from that deate
forward.” Id.

The January 8, 2004 Stipulation between the Pension Plan and the Chapter 11
Trustee, which resolved al disputes between those parties regarding the Pension Plan
provided that termination of the Pension Plan would be effective as of the effective date
of the Chapter 11 Plan. The effective date of the Chapter 11 Plan was on or about June
25, 2004, which was the last day after the termination of the Management Agreement
period and the first date that HM SG became the owner of Victory Lake.

In Paragraph 10 of Stipulation the Chapter 11 Trustee agreed to amend the

Chapter 11 Plan to exclude from the broad release provisons any claim that the Penson
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Plan may have againg the Northeastern Conference. A similar exclusion was not
provided for HMSG. HM SG arguesthat thisfact is probative of the intent to release
HMSG from any Pension Plan liability. However, Paragraph 7 of the Stipuation states:

Nether Termination nor anything in this Stipulaion or in any Order

goproving this Stipulation shdl directly or indirectly preclude or be

deemed to preclude the Pension Plan from asserting and prosecuting & no

cost to the debtor, the Estate or the Trustee, any and dl clamsit may have

againg persons and entities other than the debtor, the Edtate the Creditors

Committee and the Trustee and their respective attorneys and other court-

approved professionds.

HMSG did not file aresponse to the Termination Maotion or to the January 8, 2004
Stipulation.”

In addition to the other evidence presented on the issues set forth in Part 111 A.
and C of this decison, on the question of who “maintained” or controlled the Penson
Pan during the period of the Management Agreement, the Court will consider the
Termination Motion and the Stipulation, aong with other competent evidence of the
circumstances surrounding the termination of the Pension Plan, such as (1) the
negotiations that lead to the January 8, 2004 Stipulation and the Chapter 11 Trustee's
withdrawa of the request for retroactive termination, and (2) communications, if any,
with HMSG. Itisaso anticipated that the condderationsin Hightower v. Texas Hosp.
Ass' n, 65 F.3d 443 (5" Cir. 1995) and the factors set forth in Lown v. Cont’| Cas. Co.,
238 F.3d 543 (4™ Cir. 2001) (each discussed at Part 111.C.1., infra) will guide the Court's

decison of the issue of maintenance and control.

! HMSG initially claimed that its counsel was not served with the Termination Motion. HMSG
now retracts this claim but argues that “frankly whether or not HM SG was served with the papersin the
termination proceedingsisimmaterial to the adjudication of this case.” HMSG's Reply Memorandum, p.
12,n.7.
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C. Liability for Pension Plan Expenses

1. Assumption of Pension Plan

HMSG arguesthat it was not an Employer, Plan Sponsor or Participating
Employer as those terms are defined in the Penson Plan. HM SG cites to the following
provisonsin the Penson Plan:

- Theonly persons entitled to participate in the Penson Plan were digible

“Employees.” Penson Plan § 2.01.

- “Employeg’ isdefined under the Penson Plan as“any person who is
employed by the Employer or a Participating Employer.” Penson Plan §
1.17(a).

- ThePenson Plan specificaly provides for contributions to be made by the
“Employer” and “any Participating Employers.” Pension Plan 8 8.08.

- “Employer” and “Plan Sponsor” are defined as Victory Lake. Penson Plan 8
1.18.

- A "Paticipating Employer” is defined as “any organization which has adopted
this Plan and Trugt in accordance’ with the Pension Plan’ s procedures.
Pension Plan § 1.18.

- An organization adopts the Penson Plan and qudifies as a Participating
Employer only by written resolution and with the consent of the Plan Sponsor,
Victory Lake. Pension Plan § 8.07.

HMSG argues that it could not be construed to be an Employer, Plan Sponsor or
Participating Employer as those terms are defined in the Penson Plan. HM SG argues
that the Pension Plan defines the “Employer™ as Victory Lake Nursing Home, so that
HMSG cannot be the Employer responsible for making contributions. Likewise, HMSG
claims that when the employees became employees of HM SG, they were no longer
“Employees’ of Victory Lake. Moreover, HMSG arguesit didn’'t become a
“Participating Employer” under the Pension Plan becauseit did not adopt the Pension
Plan in accordance with the procedures set forth in Section 8.07 of the Pension Plan,

which require awritten resolution and the consent of the Plan Sponsor.
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The Pension Plan Trustee answers that HM SG neverthel ess assumed
respongbility for funding the Pension Plan pursuant to section 1.4 of the Management
Agreement, captioned “Profits and/or Losses” which required that HM SG:

[S]hall be respongible for al expensesincurred by the Facility or that
become due on or after March 10, 2003, on an accrua basis in accordance
with Generdly Accepted Accounting Principles during its period of
operation of the Facility under this Agreement and shdl retain dl income
received by the Facility during Manager’ s period of operation of the
Fadility under this Agreement. Without limiting the generdity of the
foregoing the Manager shal make the adequate protection payments that
become due and payable to the New Y ork State Housing Finance Agency
on and after the date hereof during the term of this Agreement. Manager
shdl pay al accounts payable and expenses of the Facility when due and
payable.

(emphasis added). The Penson Plan Trustee d <o offers the following arguments:

- Section 2.3 of the Management Agreement authorized HMSG to
“contract on behdf of the Facility, in the name of the Facility. . .”

Section 2.5 of the Management Agreement authorized HMSG “to hire
on behdf of the Facility, in the name of the Facility” and provides, in
part, “All operationd employees shal become and remain employees
of [HMSG] so long as this Agreement isin effect or until such time as
[HMSG] purchases the Facility. . .”

Section 4.4 of the Management Agreement requires HMSG to
“comply with al federa, state and locd laws, rules and regulations
and requirements which are applicable to the Fecility . . .

According to paragraph 21 of the Termination Motion, HMSG
operated the Nursing Home “for its own account”.

HM SG continued the operations of the Nursng Home in the same
location, and under the same name.

Penson Plan Trugtee' s “ Statement of Disputed and Undisputed Materid Facts,” 4.
Thus, the Pension Plan Trustee argues that Victory Lake Nurang Homeis not defined in
the Pension Plan, and MSG became Victory Lake Nursing Home for dl purposes, and
therefore the “Employer” as defined in the Pension Plan:

HM SG was not merdly hired to manage the Nursing Home for afee.
It became the operator of the Nursaing Home, entitled to the profits and
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responsible for the losses, and thereby enjoyed dl therights and
suffered the respongibilities of that status.

Pension Plan Trustee' s Memo of Law, p. 27. Thus, the Penson Plan Trustee argues that
there was “substantia continuity” in the nature, operation and identity of the business
before and after March 10, 2003 so that “in the eyes of the law, HMSG, d/b/a Victory
Lake Nursing Home, was responsible for the Nursng Home' s obligations whether or not
it sgned a particular agreement to become responsible.” Id. at 28.

HMSG argues that cases supporting the Penson Plan Trusteg' s subgtantial
continuity” argument are ingpposite and that liability has only been imposed on a
subsequent employer in the context of (1) asale and purchase, or transfer, of assets (as
opposed to a management contract), or (2) amere technica change in the identity of a
single corporation. It istrue that those cases decided the “ subgtantia continuity” question
in different, fact-gpecific scenarios. This Court does not read the cases cited by the
Penson Plan Trustee as inconsstent with the legd proposition for which they are offered.
It isthe opinion of this Court that redtricting substantia continuity to the circumstances
listed by HM SG would result in the elevation of form over substance. Infact, in one of
the cases cited by the Pension Plan Trustee, the Second Circuit noted in passing that: “It
has since been decided, furthermore, that ‘[s]o long as there are other indicia of
“subsgtantid continuity,” the way in which a successor obtains the predecessor’ s assetsis
generdly not determinative of the “substantial continuity” question’.” Stotter Div. of
Graduate Plastics Co., Inc. v. Dist. 65, United Auto Workers, AFL-CIO, 991 F.2d 997,
1001, n. 1 (2d Cir. 1993) (quoting Fall River Dyeing & Finishing Corp. v. NLRB, 482

U.S. 27, 44 n. 10, 107 S.Ct. 2225, 2237 n. 10, 96 L.Ed.2d 22 (1987)).
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Another case cited by the Pension Plan Trustee sets forth the factors that courts
have used to determine “whether there is * substantia continuity” between the
enterprises’:

These factors include whether there has been a substantia continuity of

the same business operation; whether the new employer uses the same

plant; whether the same or substantially the same work force is employed,

whether the same jobs exist under the same working conditions; whether

the same supervisors are employed; whether the same machinery,

equipment, and methods of production are used; and whether the same

product or serviceis offered. . . . It isnot necessary for al of these factors

to be present if, under the totality of the circumstances, there is substantial
continuity between the old and new enterprise. . . .

Other courts use asmilar analysis, but spesk in terms of the second
employer being the “dter ego” of the Sgnatory. . . . Whatever the
standard, the factual question iswhether the difference between the
two entitiesisbased on technical structurerather than an actual,
substantive change in owner ship or management.

Or. Laborers-Employers Health & Welfare Trust Fund v. All Sate Indus. and Marine
Cleaning, Inc., 850 F.Supp. 905, 909 (D. Or., 1994) (emphasis added) (citations omitted).
The factors relied upon in this case could be gpplied to find substantia continuity even
where there was no “ actud, substantive change in ownership or management,” and those
factors potentialy could be applied where the new “employer” is a Chapter 11 Trustee or
a corporation that operates under a management agreement, employing the same work
force, with the intention to purchase the assets at alater time. 1d. The case dso confirms
that substantial continuity cases must be decided “under the totality of the circumstances’
and is necessaxily afact-intengve inquiry. Id.

A materid issue of fact exists as to whether there was substantid continuity such
that HM SG became Victory Lake and therefore potentidly liable under the Pension Plan
asthe “Employer”. Asdiscussed above, in addition to evidence of “subgtantia

continuity” in HMSG' s operation of Victory Lake under the Management Agreement, the
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Court will consider evidence as to whether the Chapter 11 Trustee or some entity other
than HM SG continued to control, monitor or maintain the Pension Plan up to the point
when the Penson Plan was terminated.

HMSG aso arguesthat “[t]o become a‘*Plan Sponsor’ under the Pension Plan,
HM SG would have to have taken express, affirmative and intentiond steps to assume the
Pension Plan, which it never did.” HMSG's Memo of Law, p. 8. For this proposition,
HMSG cites Hightower v. Texas Hosp. Ass' n, 65 F.3d 443 (5 Cir. 1995), acase that is
not particularly hdpful to HMSG. In Hightower, the Fifth Circuit affirmed the didrict
court’ s finding that an entity that leased a government-established hospital assumed
respongbility for surplus funds crested by the lessor’ s termination of the hospital
employees retirement plan. Similar to the “church plan” exemption at issue in this case,
the retirement plan in Hightower was established by a government entity and exempt
from the provisons of ERISA asa“governmentd plan”. Id. at 447. However, asHMSG
asserts, Hightower is distinguishable from this case because the lessor expressy assumed
responsbility for the pension plan. Id. at 448-49. Once the lessor assumed responsibility
for the pension plan, the plan was no longer the respongbility of agovernmentd entity,
and became subject to the provisons of ERISA. The Fifth Circuit based its ruling on the
lessor’ s assumption of the pension plan, notwithstanding the lessor’ s “limited
involvement” with the pension plan after assuming it and lessor’s argument that it did not
“maintain’ the plan. I1d. at 449. The Fifth Circuit explained its reasoning:

It isthis court’s opinion that the result reached herein comports with the

genera gods of the satute and further protects the employees of the

penson plan. To hold otherwise could well frusirate the godss, intent and

purposes of ERISA. The statute was designed to prevent the known past

abuses and possible future mismanagement of employee retirement plans.
Government plans received an exemption from ERISA because of their
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ability to tax and thereby avoid the pitfals of underfunding. . . . Once the
[lessor] executed the lease, the [government entity] no longer had
responsbility to maintain the Plan or the ability to tax to avoid possble
Pan underfunding.

This court finds that under the facts before us, once the [lessor] assumed
control of a previoudy exempt pension plan and the employees of that
Plan through the L ease Agreement, that Plan lodt its exermpt status and
became a covered plan subject to the provisons of Title IV of ERISA.

Id. at 449-50 (emphasis added) (citations to legidative history omitted).

The Pension Plan Trustee cites Lown v. Cont’| Cas. Co., 238 F.3d 543 (4" Cir.
2001). Lown, aclamant under aretirement plan, chalenged the Fourth Circuit’ s federd
question jurisdiction by contending that the plan in question was a church plan, rather
than an ERISA plan. The Fourth Circuit resolved the issue using the following standards:

[ERISA] defines church plansto include plans “maintained by an

organization, whether a civil law corporation or otherwise, ... if such

organization is controlled by or associated with a church or a convention

or association of churches.” [29 U.S.C. § 1002(33)(C)(i)]. An organization

is controlled by a church when, for example, ardigiousinditution

gppoints amgority of the organization’s officers or directors. 26 C.F.R. 8

1.414(e)-1(d)(2) (2000). To be “associated with a church,” the

corporation must share “common religious bonds and convictions with

that church or convention or association of churches” 29 U.S.C. §
1002(33)(C)(iv).

Id. a 547. The penson plan in Lown was established and origindly maintained by a
hospita affiliated with the South Carolina Baptist Convention, but the hospita’ s board
voted to remove itsdf as an agency of the Convention. The Fourth Circuit found that the
hospita was not controlled by the Convention because the Convention did not appoint or
approve amgority of the hospital’s board or officers, and Lown could not point to any
other factors indicating that the Convention controlled the hospitdl. Id. at 548. Next, the
Fourth Circuit consdered whether the hospital remained associated with the Convention

due to sufficently “common religious bonds and convictions.” 1d.
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In deciding whether an organization shares such common bonds and

convictions with a church, three factors bear primary consideration: 1)

whether the rdigious ingtitution plays any officid rolein the governance

of the organization; 2) whether the organization receves ass stance from

the rdigious indtitution; and 3) whether a denominationa requirement

exigs for any employee or patient/customer of the organization.
Because the hospital no longer met any of the three criteria, the hospital’ s retirement plan
was no longer a“church plan,” but had become an ERISA plan.

While not conclusive on the facts of this case, Hightower and Lown do seem to
agree that once the entity that origindly quaified the pension plan for “church plan”
datus relinquishes control of the pension plan or is no longer associated with the

operdaing entity, the penson plan’s exempt satusislog.

2. Management Agreement Negotiations

A good ded of time was spent at oral argument, and in the parties memoranda,
discussing whether HMSG' s agreement in Section 1.4 of the Management Agreement to
“be respongble for dl expensesincurred by the Facility” isambiguous. Thisisan
important threshold issue when suing under the Management Agreement, because the
Management Agreement contains amerger clause that precludes the introduction of
parole evidence unless a provison is ambiguous. HMSG argued:

[B]ecause the Pension Plan was a church plan for which no minimum

contributions were required it is clear that the Penson Plan could not have

been thought to be an “expense of the Facility” for which HMSG wasto

become responsible under the Management Agreement. But if it were

nonethel ess possble to construe the term “expense’ as used in the

Management Agreement to include the Penson Plan — and we submit it is

not reasonably possible — extringc or parole evidence is clearly admissble
to help resolve this ambiguity notwithstanding the merger dause.

HMSG's Reply Memorandum of Law, p. 9. The Penson Plan Trustee dso took the
position that the phrase is perfectly clear: “al expensesincurred by the Facility” include

any expenses relaing to pension plan funding requirements. Notwithstanding each
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party’ s argument that the meaning of the phrase “ expenses of the Facility” is clear and
cannot possibly have the meaning contended by the other party, both HMSG and the
Pengon Plan Trustee each Ste to conflicting extringc evidence. HMSG maintainsin its
statement of undisputed facts that it was * assured by the Chapter 11 Trustee that it would
have no responsibility or other obligation with respect to the Pension Plan under the
terms of the Management Agreement, the Pension Plan, or otherwise” The Pension Plan
Trustee' s statement of undisputed facts aleges. “James Woods, who was understood to
be one of the owners of HMSG, told Jamie Evans, aformer employee of the Nursing
Home, that ‘HM SG was going to have to put alot of money into the Retirement Plan as
part of the dedl to purchase the Nursng Home'.” HMSG argues:

[E]vidence of the Chapter 11 Trustee' s assurances to HM SG during the

negotiation of the Management Agreement is admissible to resolve the

adleged ambiguity, and such evidence indisputably establishes thet the

parties to the Management Agreement did not intend to HM SG to have

any respongbility or obligation with respect to the Pension Plan under the

“expensesincurred by the Facility’” provison of the Management
Agreement or otherwisg’.

Id. at 10.
Because the Pension Plan Trustee now sues under the Pension Plan rather than the

Management Agreement, competent evidence concerning negotiations of the
Management Agreement will be admissible to show whether HMSG intended to step into
the shoes of the Chapter 11 Trustee for al purposes, as the Penson Plan Trustee
contends. Evidence of HMSG's intent and conduct will be relevant to show whether or
not HM SG operated Victory Lake with such continuity and identity that it became
Victory Lake “in the eyes of the law,” regardless of whether HM SG signed a particular
agreement to become responsible. Other issues concerning the experience and

sophigtication of HMSG, may be relevant to determine whether HM SG knew or should
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have anticipated potentid liability under the Penson Plan. Findly, the current status of
the nursing home employees and HMSG's ERISA obligations after the APA may be
relevant to an understanding of when, if ever, HMSG had minimum funding obligations

under ERISA for the employees who were formerly covered by the Pension Plan

3. Release of HM SG in Chapter 11 Plan

Although HMSG concludes that the Chapter 11 Plan and Confirmation Order
expresdy released HM SG from any claims of the Penson Plan, the Penson Plan Trustee
disagrees. The Penson Plan Trustee argues that HM SG was released only to the extent
provided in Sections 9.1 through 9.4 of the Chapter 11 Plan. Specificdly, the Penson
Plan Trustee argues that the claims of the Pension Plan were not released because those
clams do not arise “out of the business or &ffairs of the Debtor.”

The Pension Plan Trustee argues:

The clams of the Plan Trustee do not “arig €] out of the busness or affairs

of the Debtor,” but are based on the effect of the Management Agreement

on the Retirement Plan—namely, the cessation of “church plan” satus

resulting from HMSG becoming the employer of the Nursng Home

employees and assuming respongbility for “al expenses’ of the Facility.

HMSG's obligations and liabilities arise under the Management

Agreement, the Retirement Plan and by federal law, and sections 9.1 and

9.2 of the Chapter 11 Plan expresdy exclude “obligations or lidbilities

under this Plan, the Asset Purchase Agreement or the Management
Agreement” from the scope of the waiver and release.

Pengon Plan Trustee s Memorandum of Law, p. 24 (emphasisin origind).

At firg glance, HMSG' s rdease in the Chapter 11 Plan from ligbility “in any way
relating to the business or affairs of the Debtor” would gppear to preclude any ligbility on
HMSG's part for failure to fund the Penson Plan. The Penson Plan Trustee took the
position that HMSG managed Victory Lake “for its own account” so that any expenses

incurred by Victory Lake were expenses that related to the business and affairs of
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HMSG, rather than the Debtor. At ora argument counsd for the Pension Plan Trustee
offered a hypothetical example of fud oil purchased by HMSG after the effective date of
the Management Agreement. The Penson Plan Trustee argued that HMSG'sfallure to
pay for the fud oil would be aliability relating to the business and affairs of HMSG and
not released by the Chapter 11 Plan. Thefacts at trid may show that during the period
HM SG operated under the Management Agreement its practice was to treat such
expenses as its own affairs rather than the “business or affairs of the Debtor,” and this
would undermine HMSG' s rdliance on the releases in the Chapter 11 Plan to absolve it
from any liability in connection with the Penson Plan. In the same vein, evidence of
deference by HM SG to the Chapter 11 Trustee on dl Pension Plan issues would suggest
that the Pension Plan dways related to the business or affairs of the Debtor for which

HMSG has been released from any lighility.

V.  Eguitable Relief

Findly, the Penson Plan Trustee argues that because “there is no other remedy
that will redress HMSG' s breach of fundamental statutory duties’ the Pension Plan
should be entitled to equitable relief under 29 U.S.C. §8 1132(a)(3) and 1370.8 See

Pension Plan Trustee' s Memorandum of Law, p. 30-38.

8 29 U.S.C. 8§ 1132(a)(3) dlowsacivil action to be brought:
by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates
any provision of this subchapter or the terms of the plan, or (B) to obtain other
appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions
of this subchapter or the terms of the plan[.]

29 U.S.C. § 1370 providesin relevant part:

Enforcement authority relating to terminations of single-employer plans

(a) In general
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At pages 5-7 of its Reply Memorandum, HMSG briefly responded, arguing that
the Penson Plan Trustee cannot “magicdly” turn a$475,000 claim into aclaim for
equitable relief and characterizes the Plaintiff’ s request as one to treat the claim for
money damages “as one for equitable relief smply because he has nowhere ese to turn.”

The Pension Plan Trustee states:

Any person who iswith respect to a single-employer plan afiduciary, contributing
sponsor, member of a contributing sponsor's controlled group, participant, or beneficiary,
and is adversely affected by an act or practice of any party (other than the corporation) in
violation of any provision of section 1341, 1342, 1362, 1363, 1364, or 1369 of thistitle,

or who is an employee organi zation representing such a participant or beneficiary so
adversely affected for purposes of collective bargaining with respect to such plan, may
bring an action--

(1) to enjoin such act or practice, or

(2) to obtain other appropriate equitablerelief (A) to redresssuch violation or
(B) to enfor ce such provision.

* % %

(c) Jurisdiction and venue

The district courts of the United States shall have exclusive jurisdiction of civil actions
under this section. Such actions may be brought in the district where the planis
administered, where the violation took place, or where a defendant resides or may be
found, and process may be served in any other district where a defendant resides or may
be found. The district courts of the United States shall have jurisdiction, without regard to
the amount in controversy or the citizenship of the parties, to grant the relief provided for
in subsection (@) of this section in any action.

(d) Right of [PBGC] to intervene

A copy of the complaint or notice of appeal in any action under this section shall be
served upon the [PBGC] by certified mail. The corporation shall havetheright inits
discretion to intervenein any action.
(e) Awards of costs and expenses

(2) Genera rule

In any action brought under this section, the court in its discretion may award all or a
portion of the costs and expenses incurred in connection with such action, including

reasonable attorney's fees, to any party who prevails or substantially prevailsin such
action.

(2) Exemption for plans

Notwithstanding the preceding provisions of this subsection, no plan shall be
required in any action to pay any costsand expenses (including attorney's fees).

* % %

(emphasis added)
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In bankruptcy, dl responsible parties, the Debtor the Chapter 11 Trustee,
the PBGC and now HM SG, turned their backs on the Retirement Plan,
daming — despite the Nursing Home' s obvious non-affiliation with any
church after March 2003 — that it is till a*“church plan” entitled to no
protection a al. The only person who seeks the Court’ s protection — the
Plan Trustee — is clamed to have no standing; the only entity dlaimed to
be authorized by law to provide protection — the PBGC — has dready
taken the pogtion that the Retirement Plan isoutsdeits jurisdiction. If
ever acase cried out for equity, thisisthat case.

In this case, any relief must come from equity. In the unique
circumstances presented here — from ERISA plan to church plan, followed
by the complete cessation of funding and the consequent massive
underfunding of vested benefits, then bankruptcy, a new, non-church
operator and restoration of ERISA status — relief will be reief that equity
has traditionally provided: a remedy where there is no other.

Pension Plan Trustee' s Memo of Law, p. 38.

The Court declines to rule on the equity arguments asthey are premature.
Accordingly, the Court does not dedl at this time with other possible problems with
assarting aclam under 29 U.S.C. § 1370, such as the apparent conferment of exclusive
jurisdiction upon the district courts of the United Statesin 29 U.S.C. § 1370(c) or the
requirement under 29 U.S.C. § 1370(d) that the PBGC be served with notice of any
action under this section (the Complaint does not demand relief under 29 U.S.C. § 1370).

A trid on theissues set forth above will determine whether the Pension Plan
Trustee has alega remedy. However, HMSG's objections are well taken. Although the
Penson Plan isamost sympathetic plaintiff, this Court will not craft an equitable remedy
for the Penson Plan, at the expense of HMSG, solely because there is no other means of
compensation available to the Penson Plan.

Conclusion

Upon the foregoing, both motions for summary judgment are denied. The parties

shdl proceed to trid on the limited issues st forth in this memorandum decision.

Counsd for the Penson Plan Trustee and HM SG are requested to submit an amended
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scheduling order setting forth new discovery deadlines and a deadline for the submission
of ajoint pre-tria order. A further pre-tria conference will be held in this case on April
25, 2006 at 11:30 am.

Dated: Poughkeepsie, New Y ork

March 2, 2006
/9 CecdiaMorris

U.SB.J
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