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Preliminary Statement

The Debtor’ s husband Reynold Olsen (“Mr. Olsen”) has been remarkably tenacious and
occasiondlly outrageous! in his efforts to overturn an order of this Court dated February 16, 2005
(the “ Settlement Order”) that was supposed to reflect the terms of a*“globa settlement” of al
clams by and between Mr. Olsen, the Debtor (hiswife Ingrid Olsen) and their former landlord,
419 Apartment Corp. (“419” or the“Co-op”). Mr. Olsen’s challenges to the Settlement Order
have included an objection to entry of the order, an appedl of the Settlement Order to the Didtrict
Court and to the Court of Appeds on multiple grounds and a separate motion (filed after the
entry of Didrict Judge Castd’ s decision affirming the Settlement Order) to set aside the
Settlement Order on the basis of an alegedly fraudulent secured proof of dam filed in the
Debtor’ s chapter 11 case by 419. Following this Court’s bench ruling of March 22, 2006
denying Mr. Olsen’s second motion to set aside the Settlement Order, Mr. Olsen filed aMotion
for Recongderation that was denied in a Memorandum Decision dated April 24, 2006. Mr.
Olsen’s gpped from that adverse ruling currently is pending in the Didrict Court.

Thisremand is the latest episode in a six-year battle between the Olsens and 419,
characterized by extreme hodlilities between the litigants. The current dispute grows out of the
aleged disconnect between the settlement agreement reached by the parties during “off the
record” settlement discussions that took place on November 9, 2004 and the release language
later used in the form of the Settlement Order as entered by Bankruptcy Judge Blackshear on

February 16, 2005. Mr. Olsen asserts that the Settlement Order incorrectly includes an express

! Mr. Olsen’ sfiling of arecusal motion seeking to disqualify me after the scheduled start of an evidentiary

hearing in this matter on December 15 is an example, and not an isolated one, of the overly zealous litigation tactics
employed by Mr. Olsen. The Court addresses Mr. Olsen’s recusal motion on pp. 21-28 of this decision.



release of 419's agents and attorneys, arelease that was never actually discussed by the parties
and that is beyond the scope of their agreement made on November 9, 2004. 419 submits that
the release of its agents and attorneys was understood, was a hecessary and critical element of
any settlement with the Olsens and was subsumed within the broad language (“ everyone releases
everyone dsg’) used by the partiesin their discussons regarding a“ global” settlement.

The Court of Appeds, in adecision dated November 13, 2006, remanded to the Digtrict
Court for subsequent remand to this Court the narrow question of whether the Debtor, Mr. Olsen
and 419 agreed to release the Co-op’ s agents and attorneys during those “ off the record”
settlement discussions that occurred on November 9, 2004. The parties, after conferring for
more than four hoursthat day, reached a*“globa” settlement agreement that was confirmed on
the record by 419's counsd, Mr. Backenroth, using language that did not explicitly mention the
release of clams againgt 419's “agents’ and/or “attorneys.” The record was o ordered” with
the understanding that Mr. Olsen’s counsdl thereafter would draft and submit a proposed form of
Order to st forth the terms of the agreement with greeter precison.

Asareault of hearing testimony on December 19, 2006 from the five lawyers who
participated in the “off the record” discussions, the Court concludes that the parties did not agree
to a separate release of 419' s agents and attorneys, although they did agreeto end dl litigation
between the Olsens and 419. Mr. Olsen, who chose not to testify and never put his own
credibility at issue, dternaively: (i) never intended to release 419's agents and atorneys, (i)
changed his mind after the settlement was reached; or (jii) exploited an ambiguity in the
language so that he could achieve the advantages of a settlement with 419 (a ditribution of
escrowed proceeds from the sale of his gpartment) while still preserving clams againgt the Co-

op' s agents and attorneys.



Given the testimony, as described in greater detail in the findings of fact section on pages
6 through 15 of this decison, Mr. Olsen’ s true state of mind during the off the record discussions
is both unknown and irrdevant to the outcome? The only evidence that matters for purposes of
this decison is what the negatiators, acting with authority, said to each other and the legd
ggnificance of the words that they used. Although no one uttered the words “agents’ and
“atorneys’ that day, the parties unambiguoudy did agree to end dl litigation between the Olsens
and 419 and to release “everyone.”  Because a cooperative corporation conducts its business (in
contrast with maintaining and servicing itsred property) through agents and attorneys, the Court
finds, as explained below, that the release by the Olsens of 419 must extend to certain clams
againg the Co-op’s agents and attorneysif the tenant-shareholders of 419 are to achieve the
benefit of their bargain with the Olsens— namely an end to dl litigation for which the Co-op
ultimately may have to bear financid respongiility.

This decison discusses the Court’ s findings and conclusions with respect to the questions
remanded by the Court of Appedls and disposes of arecusal request made by Mr. Olsen on
December 15, 2006.

Recent Background

The parties are familiar with the decision of the Court of Appeals that vacated a portion
of Digrict Judge Castel's Opinion affirming the Settlement Order and remanded to this Court the
task of examining the scope of agreements made by the parties in off the record discussons on
November 9, 2004. The Court of Appedls has fixed atight deadline to decide the questions
remanded for consideration, thus requiring prompt examination of the content and legd

sgnificance of these settlement discussions.

2 Mr. Olsen declares that Mr. Backenroth’s statement on the record on November 9, 2004 fairly summarizes

the agreement made that day, yet at the same time he seeks to void that settlement on grounds of fraud. Mr. Olsen’s
clear mission isto destroy the settlement.



In response to the remand, this Court held a status conference on November 21, a
discovery conference on December 4, a hearing on mations filed Mr. Olsen on December 8 and
evidentiary hearings on December 15 and December 19. Mr. Olsen has been particularly active
sncethisremand. He hasfiled and argued a motion seeking eight separate pre-hearing rulings,
requested and participated in an informal discovery conference, conducted depositions of
witnesses, and asked for adjournments of the evidentiary hearing originally scheduled for
December 15 on three separate occasions (oraly on December 8 and December 15 and in writing
on December 11). Mr. Olsen's papers acknowledge that in certain instances an attorney has
assigted in the preparation of his submissions, dthough Mr. Olsen, who appears to be quite
comfortable in the role of unlicensed lawyer, represented himsdlf pro se in connection with this
remand at the status conference held on November 21 and at hearings held on December 8,
December 15 and December 19. It is doubtful that any lawyer could give Mr. Olsen more
zealous representation, but it is dso doubtful that any lawyer would permit aclient to routinely
make the kind of irresponsible and reckless assertions that are contained in Mr. Olsen's various
filings and communications with the Court.®

Asaresult of the combination of Mr. Olsen’s claimed illness on the morning of the
scheduled evidentiary hearing with respect to the matters remanded by the Court of Appedls and
his contemporaneous filing of an affidavit seeking my recusa (the “Recusd Motion”) the Court
adjourned the evidentiary from December 15 to December 19, 2006. The hearing on December

19 |asted for the entire day, and this decison is based on the record of that hearing, areview of

3 Mr. Olsen isno stranger to litigation. By his own estimate, he has represented himself asa pro se litigant

in approximately two-dozen separate lawsuits over the past forty years. Despite his extensive experience asapro se
litigator, Mr. Olsen hasfailed to cause el ectronic docketing of certain filings by submitting a computer disk to the
clerk with such filings asisrequired by the rules of this Court. The Court has had to independently scan and
electronically file courtesy copies of pleadings and lettersin this case.



the transcript of the hearing held on November 9, 2004 and the post- hearing written submissions
filed by Mr. Olsen and 419.
Findings of fact with respect to the settlement negotiations on November 9, 2004

Mr. Olsen is the husband of the Debtor, Ingrid Olsen. In addition to his other pro se
litigation experience, Mr. Olsen himsdf has been a chapter 13 debtor in this Court on two
occasions. His second chapter 13 case was pending at the time of the hearing on November 9,
2004 that led to the settlement discussions and the Settlement Order challenged by Mr. Olsen.
Mr. Olsen was represented by the law firm of Robinson Brog Leinwand Greene Genovese &
Gluck, P.C. in hiswife' s chapter 11 case during the settlement discussions and as of the date of
entry of the Settlement Order, but Mr. Olsen aso was representing his own interests a that time
as apro se debtor in his then pending chapter 13 case.

Mr. Olsen attended the settlement conference on November 9 and was the only non-
lawyer who participated in the settlement discussons. The others who took part in the
discussons that are the focus of this decison are dl atorneys, and they dl testified during the
evidentiary hearing conducted by the Court on December 19, 2006. These lawyer-witnesses are:
Michael Kennedy Karlson, counsd for Ingrid Olsen; A. Mitchell Greene, counsd for Mr. Olsen
in hiswife' s chapter 11 case; Christine Black, one of Mr. Greene' slaw partners (so
representing the Olsens); Bruce Weiner, litigation counsel for 419; and Abraham Backenroth,
gpecid bankruptcy counsel for 419.

Mr. Olsen and the Debtor were involved in a protracted and extremely bitter landlord-
tenant dispute prior to commencement of the Debtor’ s chapter 11 case. The partiesto that
dispute were Mr. and Mrs. Olsen as tenant—shareholders of a cooperative apartment located at

419 East 57" Street in Manhattan and their landlord, 419, the cooperative corporation. Asis



typica of luxury cooperative apartments on Manhattan's East Side, 419 was governed by a board
of directors conssting of other tenant-shareholders and the day-to-day aspects of managing the
building owned by the Co-op were delegated to a managing agent retained by the board. These
del egated management responsibilities included the collection of monthly maintenance charges

and the enforcement of the Co-op’ srights arising under the proprietary lease gpplicable to each
apartment.

During the years leading up to the Debtor’ s chapter 11 cases, Mr. and Mrs. Olsen were
named in a series of state court nonpayment and holdover proceedings brought againgt them by
419.* Bruce Weiner was the lead attorney who represented 419 in this state court litigation
againg the Olsens. Warshaw, Burstein Cohen Schlesinger & Kuh, LLP (*Warshaw Burstein®)
became counsd of record for 419 when Mr. Weiner joined that law firm as apartner. These
prepetition litigations were hotly contested, time-consuming and costly to 419, and the Co-op
incurred significant legd fees as a consequence of litigating againg the Olsens. These legd fees
represent the bulk of amounts clamed by 419 inits proof of clam filed in the Debtor’s
bankruptcy case.

The prepetition litigations were terribly nasty, even by the often ugly, no holds barred
standards of New Y ork City landlord-tenant disputes.® This Court makes no findings as to the
underlying merits of any of the dlegations made during this prepetition phase of the disoute

between the Olsens and 419 but notes that Mr. Olsen was accused of disruptive behavior that

4 419 Apartment Corp. v. Olsen et al., Civil Court New Y ork County (L& T Index No. 63513/00); 419
Apartment Corp. v. Olsen et al., Civil Court New York County (L& T Index No. 64513/00); 419 Apartment Corp. V.
Olsen et al., Civil Court New York County (L& T Index No. 110515/00); 419 Apartment Corp. v. Olsen et al ., Civil
Court New York County (L& T Index No. 82392/02); 419 Apartment Corp. v. Olsen et al., Civil Court New Y ork
County (L&T Index No. 59356/03).

° Allegations of abusive behavior, physical assaults, religious intolerance, and conspiracy theories
challenging the integrity of the New Y ork State Court system elevate the rancor of this dispute to an almost
unprecedented level of mutual antagonism.



included a daimed physicd assault by Mr. Olsen of amember of the Co-op board and Mr.
Olsen’ swritten threst to use deadly force directed at the building' s managing agent if the agent
were to enter his agpartment without permission. State Court adjudications refer to these
incidents, among others, and question Mr. Olsen’s credibility and his possible motivation in
filing numerous frivolous pleadings, leading one of the New Y ork State judges to describe Mr.
Olsen as avexatious litigant (see 12/19/06 tr. at 206:6-216:25; Judge Anthony J. Fiordla
Decison/Order dated October 8, 2003 admitted into evidence as Exhibit “D” at p. 5). These
pleadings and related correspondence filed by Mr. Olsen during his state court beattle with the
Co-op include alegations of misconduct by the Co-op’s attorneys who alegedly were part of a
congpiracy to harm Mr. Olsen that extended to employees of the New Y ork State Courts. Mr.
Olsen even brought a persond injury lawsuit againg the Co-op’slaw firm Warshaw Burgtein
(for injuries dlegedly sustained while stting on acouch in the firm' s reception area); this lawsuit
was pending againgt the firm at the time of the settlement discussions on November 9, 2004
(12/19/06 hearing tr. at 223:11-224:6).

The Court has considered this record of prepetition litigation solely for the purpose of
better understanding the Co-op’ s negative perception of Mr. Olsen’s character and the setting in
which the settlement discussions of November 9, 2004 took place. Without question, Mr.
Weiner, who was present throughout these discussions, saw Mr. Olsenas ared and present
litigation threat and wanted to end dl litigation with Mr. Olsen as a condition of any settlement.
Mr. Weiner was well aware of Mr. Olsen’s pattern and practice of seemingly endlesslitigation
and, as a condition to any settlement, wanted arelease of dl clamsthat extended to 419, its

agent (who had been threatened by Mr. Olsen) and its attorneys (who had been both threatened



and sued by Mr. Olsen). Mr. Weiner communicated that goal to Mr. Backenroth who functioned
asthe principal spokesman for the Co-op during the negatiations.

Five witnesses tetified at the evidentiary hearing on December 19, 2006, al of them
attorneys admitted to practice in the Southern Didtrict of New York. Mr. Olsen, athough present
throughout the off the record discussions that were the focus of the hearing, did not testify either
on his own behalf or as an adverse witness for the Co-op.® For the most part, the witnesses tell a
consgtent story of what transpired during these discussions. As shown by the transcript of the
hearing held on November 9, 2004, the parties were in court that day for purposes of an
evidentiary hearing on objections filed by the Debtor to the proof of claim of 419. Prior to
addressing the merits of that claim objection, at the suggestion of Judge Blackshear, the parties
engaged in settlement negotiations during a prolonged recess that started at 11:03 am and ended
at 3:46 pm (11/9/04 hearing tr. a 48:5-6).

The five lawvyers and Mr. Olsen met in the hdlway and in a conference room near the
bankruptcy courtroom. All witnesses concur that Mssrs. Greene and Backenroth had the lead
rolesin the negotiations, and, at least once, these two lawyers conferred with each other
separately. These two negotiators were experienced bankruptcy practitioners who knew one

another from prior cases. Mr. Backenroth had learned abouit the litigation history from Mr.

6 Because of Mr. Olsen’s decision not to testify asto his personal knowledge of the discussions and asto his

own state of mind at the time, the lawyers who negotiated for their clients provide the only credible evidence
regarding what the parties said to one another in their off the record conversations. Nonetheless, Mr. Olsen as
advocate for overturning the settlement has made a number of statementsin open court regarding his intentions
during the negotiations. Some of these statements appear to be in conflict with Mr. Olsen’s stated goal to set aside
the settlement on grounds of fraud. For example, during Mr. Olsen’s opening statement (12/19/06 hearing tr. at
24:8-13), Mr. Olsen stated his position that the transcript of the hearing on 11/9 accurately set forth the agreement to
release the parties but not agents and attorneys for the parties. Mr. Olsen seemed to be saying that he believed the
settlement remained valid despite 419’ sfailure to achieve its stated goal of bringing all litigation to an end. He may
betrying to preserve the benefits of the settlement (reduced 419 claim amount and retention of net sale proceeds of
the apartment) while continuing to litigate with proxies for the Co-op to the financial detriment of the Co-op. The
Court will not speculate asto hisreal motives. Inasmuch as Mr. Olsen’ s statements were not made under oath, the
Court isdisregarding all of his statements for purposes of these findings and conclusions.



Weiner and understood that 419 would only settle with Mr. Olsen if it meant the end of all
litigation between the parties (12/19/06 hearing tr. at 132:14-133:6; 135:20-136:7).

With that condition in mind, Mr. Backenroth testified convincingly that he advised Mr.
Greene as athreshold matter that the discussions were conditioned, from 419’ s perspective, on a
“globa settlement” in which “everyone releases everyone esg’ and that 419 would not
compromise the amount of its claims againgt the Debtor unless the settlement included an end to
al litigation with the Olsens (12/19/06 hearing tr. at 135:20-138:7; 176:4-177:16; 193:5-194:14),
or in Mr. Backenroth’ s words, unless “the bleeding comesto an end” (12/19/06 hearing tr. at
146:2-4). The words “everyone releases everyone elsg” are the same words used by Mr.
Backenroth in his statements describing the settlement that appear on the record of the November
9 hearing (11/9/04 tr. at 49:14-15). Mr. Backenroth acknowledges, however, that the parties
never used the specific words “agents’ and “ atorneys’ in any of their discussons, never dated
explicitly that the release of 419's agents and attorneys was a requirement of the settlement, nor
did the Olsens ever request that agents and attorneys be excluded from the scope of the release
(12/19/06 tr. at 187:3-11).

Mr. Backenroth believed that the generd language “ everyone releases everyone sg” was
the broadest possible formulation of the intention to release dl claims and end dl litigation and
was comprehensive enough to encompass the release of 419’ s agents and attorneys. Without an
agreement on such a“globd” resolution of al litigation with Mr. Olsen, 419 would not have
agreed to reduce the amount of its clam nor would it have agreed to permit a distribution of
proceeds that were then being held in escrow (12/19/06 tr. at 137:2-16).

Mr. Greene does not specificaly recall that the settlement discussions were conditioned

at the outset upon aglobd resolution of dl litigation and disagrees with this aspect of Mr.

10



Backenroth’ stestimony. In the only variance of any red significance in the testimony of these
two centrd playersin the negotiations, Mr. Greene stated that he expected the release to extend
soldly to the parties and not to agents and attorneys for the parties (12/19/06 tr. a 116:18-25). In
his mind, the word “everyone’ meant every “party” and the only parties were the Olsens,
individudly, and the Co-op as alegd entity.

The discussions regarding a possible settlement mostly dedlt with the amount of an
agreed reduction in the Co-op’s claim and how to account for the legal expenses that might be
incurred in the future by the Co-op if Mr. Olsen were to prosecute either or both of two state
court apped s to the Appellate Division of the New Y ork Supreme Court (12/19/06 tr. at 47:16-
48:16; 105:17-23; 138:24-139:15). If Mr. Olsen elected to pursue the appedls, the Co-op would
be forced to expend more for counsel fees and reserved the right to seek recovery from Mr.
Olsen for these potentid future fees. In summary, the settlement, as agreed by the parties, caled
for: (i) adiscounting by 419 of its cdlam againg the Debtor in the gpproximate amount of
$80,000; (ii) an excluson from the settlement that gave Mr. Olsen the option to pursue two
appedls, subject to the right of 419 to seek recovery of additiond attorneys feesincurred in
relation to any such appeds, and (iii) “everyone releases everyone elsg’ (without any elaboration
at the time asto what was intended by this expresson). The agreement, importantly, aso
provided for certain escrowed proceeds from the sdle of the apartment formerly owned by Mr.
and Mrs. Olsen to be distributed in satisfaction of various clams, including the compromised
clam of 419, with the remainder to be remitted to the Olsens.

The parties to these discussions returned to the courtroom and placed their agreement on
the record in a somewhat digointed fashion. It waslate in the day, and the parties recognized

that the statements of counsel needed to be further refined and were not yet in fina form. Mr.

11



Greene indicated that he would prepare and submit a proposed order memoridizing the
agreement of the parties to be entered by the Court at alater date. Subject to this reserved right
to submit amore detailed and more fully consdered writing, the transcript of the hearing was “so
ordered” by the Court.”

As of January 2005, Mr. Greene had not yet circulated a proposed form of order for
comment, and so Mr. Backenroth undertook the task of preparing an order to confirm his
understanding of the terms of the agreement reached on November 9. One of Mr. Backenroth’s
partners sent this proposed order to Mr. Greenein late January. That is when the parties redized
that they had a problem — afundamentaly different understanding as to the scope of the release.
The draft prepared by counsdl for 419 provided that the Olsens were releasing 419 and its
“agents and attorneys.” When Mr. Greene read the draft and saw this release provision, he caled
Mr. Backenroth and, among other things, told him that Mr. Olsen would “flip out” when he saw
that language (12/19/06 hearing tr. at 121:22-122:2). Mr. Backenroth remembers the same
conversation and specificaly recdlsthe reference by Mr. Greene that Mr. Olsen would “flip out”
upon seeing an explicit release of the Co-op’s agents and attorneys (12/19/06 hearing tr. at
151:2-3).

Mr. Greene correctly predicted his client’s reaction to the order proposed by 419's
counsdl. Infact, Mr. Olsen did “flip out” over the release issue and objected to the order.
Despite that objection, Judge Blackshear entered the order substantialy in the form submitted by
counsel for 419 as the Settlement Order and that has led to Mr. Olsen’s multiple motions and
gppeds, including the current proceedings on remand from the Court of Appeals. Whether that

“flipping out” represented a Sincere reaction to an order that identified parties who were never

! As discussed on pp. 19-20 below, this outline of the terms of the settlement was binding and enforceable

even though it was subject to afurther writing.
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intended to be covered by the release or whether that “flipping out” was an expedient way for
Mr. Olsen to fabricate a means to carry on hisfight with 419 by suing surrogates may never be
known and is not relevant to the current inquiry.

The fact that Mr. Olsen was opposed to the inclusion of agents and attorneysin the
release from the first moment that he learned of the language in the proposed Settlement Order
and the fact that Mr. Greene anticipated that this was going to be a serious problem for his client
are strong indications that Mr. Olsen never intended the settlement to include arelease of agents
and attorneys. Conceivably, he listened carefully to the words used on November 9 and cleverly
recognized that he could exploit an ambiguity to his advantage and continue litigating againgt
persons he bdlieved had damaged him and hiswife. Perhaps he changed his mind after agreeing
to the settlement with the knowledge that it was intended to cover 419 and its agents and
attorneys. Because Mr. Olsen never testified, his understanding and actual state of mind at the
time are not subject to examination.®

The most logica conclusion, given that the conversations of the lawyers on November 9
never directly touched upon the specific release of 419's " agents’ and “atorneys,” isthat there
was a breakdown in communication and a failure to reach agreement as to the persons who were
to be released as part of the settlement. Based on the testimony, the expression “ everyone
releases everyone elsg” meant different things to Mr. Backenroth (counsdl to 419) and to Mr.
Greene (counsd to the Olsens). The terminology used in the negotiations is susceptible to more

than one reasonable interpretation, and the parties should have used concrete language to clearly

8 At the evidentiary hearing, Mr. Olsen claimed that his only understanding of what was discussed during the

settlement negotiations was through confidential discussions with his counsel that are protected by the attorney-
client privilege (12/19 hearing tr. at 301:1-9). Herefused to waive this alleged privilege in order to shed light on his
own state of mind at the time of the settlement discussions, in which all witnesses testified he was a participant.

13



convey their intentions and avoid any misunderstanding as to the parties covered by the release®
Regrettably, that did not occur, dthough the Court can gtill harmonize the conflictsin the
testimony regarding the scope of the release.

Despite certain inconsistencies, both Mssrs. Greene and Backenroth were credible
witnesses who assigned different meanings to the same words used in their negotiations. The
Court finds that the negotiators never fully specified abasic ded point (who is to be released)
and that Mr. Olsen did not consent to a separate rel ease of the agents and attorneysfor 419. Mr.
Olsen’simmediate adverse reaction to the specific release language of the proposed order
supports thisfinding. The Court dso finds that the parties did agree in their discussions,
unambiguoudly, to end dl litigation between 419 and the Olsens except for the possible state
court apped s that might be prosecuted by Mr. Olsen. Mr. Backenroth was emphatic and
persuasive in gating that an end to dl other litigation with the Olsens was an essentia premise
of, and the starting point for, the negotiations (12/19/06 tr. a 137:2-16). Even Mr. Olsen,
without testifying, has acknowledged in statements made on the record since the remand and by
his conduct that he understood the settlement was supposed to end dl litigation with 419. Mr.
Olsen’svigorous, continuing efforts to set aside the settlement on grounds of fraud support this
concluson aswel. He understands that the “so ordered” transcript and the Settlement Order are
designed to prevent further litigation with the Co-op, and that iswhy heistrying so hard to

vacate the Settlement Order.*°

° In retrospect, it also would have been desirable if the parties had promptly prepared a written stipulation

reflecting the terms of their agreement. Such a stipulation could have been “so ordered” by the Court, thereby
avoiding the current situation in which the Settlement Order includes disputed language.

10 This has not prevented Mr. Olsen from continuing to assert claims against the Co-op. Immediately after the
remand, Mr. Olsen demanded that 419 pay him $2 million. See November 18, 2006 fax from Mr. Olsen to Ben

Winter, President of 419, admitted into evidence as Exhibit “K”.
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This leads to the question, discussed in the following section, of whether an end to dll
litigation with the Co-op can be achieved as amaiter of law without also releasing the agents and
atorneys who would have indemnity clams againg the Co-op, at least asto clamsthat are not
based on aleged fraudulent conduct, willful misconduct or gross negligence.

Conclusions as to the meaning of “ everyone releases everyone el se”

The Court must reconcile the agreement to end al litigation and to rlease dl clams
between the Olsens and the Co-op with the fact that the parties did not expressy discuss
releasing the Co-op’s agents and attorneys. Thisleadsto areview of the characteristics of a New
Y ork cooperative gpartment corporation and consideration of whether Mr. Olsen can effectively
release dl clams againg the Co-op without releasing claims againgt the Co-op’ s agents and
attorneys.

The cooperdtiveis afamiliar New Y ork indtitution, notorious for the sometimes arbitrary
nature of its governance. Individuas wanting to purchase an gpartment are frequently compelled
to undergo the scrutiny of aboard interview and must be approved by the board as qudified
before being alowed to purchase shares in the cooperative corporation and become atenant in
the gpartment building owned by the corporation. Unlike a condominium, in which each owner
resdent has areal property interest in hisor her gpartment, an owner of a cooperétive apartment
owns equity in the corporation and has occupancy rights that are described in arelated
proprietary lease. Frisch v. Bellmarc Management, Inc., 190 A.D.2d 383, 387, 597 N.Y.S.2d
962 (1st Dep't 1993) (“[t]he cooperative corporation is the sole owner of the land, structures and
facilities, while the individua shareholder through the proprietary lease receives the right to
occupy the space in the premises to which his or her shares are dlocated”). The cooperativeisa

common form of gpartment ownership in New Y ork City.
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A cooperative apartment building functions more as aresidentid community than a
business. It typicaly has a superintendent to deal with maintenance, repairs and supervision of
gaff who work in the building, a managing agent to manage the collection of monthly
maintenance, the payment of operating expenses and the transfer of shares, and a board to govern
the corporation, establish priorities and endeavor to maintain ahigh quality of resdentid life for
the benefit of the tenant—shareholders. See Levandusky v. One Fifth Ave. Apartment Corp., 75
N.Y.2d 530, 536 (1990) (“governing boards are responsible for running the day-to-day affairs of
the cooperative and to that end, often have broad powers in areas that range from financia
decisonmaking to promulgating regulaions...”). For tax purposes, the cooperativeis a pass
through entity that permits shareholders to deduct aratable share of red estate taxes and
mortgage interest expense dlocable to the shares held by each resident-owner. See Chamberlain
v. Modular Publications, Inc., 99 A.D.2d 433, 434, 470 N.Y.S.2d 399 (1st Dep’'t 1984) (“chief
asset of the corporation is the fee in the underlying redl property, which may be and usudly is
subject to amortgage. And it iswell understood that the purchase of stock in the co-operative
corporation will not reieve anyone of the economic burden of the underlying mortgege, thet the
underlying mortgage and the debt service on that will have to be covered usudly by inclusonin
the maintenance, and perhaps on maturity of the mortgage by payment of the balance”). Asa
legd entity, the cooperative corporation provides services through its employees and acts
through its managing agent and retained professonds. See, e.g., Chan v. 1058 Corp., 200
A.D.2d 434, 607 N.Y.S.2d 246 (1t Dep't 1994) (lease required building owner to maintain walls
of premises; owner’s managing agent retained corsulting engineer on behdf of owner to provide

report which attributed water leskage to wal disrepair).
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The cooperative corporation must 1ook to its shareholders for funds needed to cover
operating expenses, taxes and debt service. Ultimately al expenses are passed through ratably to
each tenant—shareholder who must bear the financia burden of operations, repairs and
improvements, directly by means of paying monthly maintenance or assessments, or indirectly in
the form of unsecured or secured borrowings incurred by the corporation. See Chamberlain v.
Modular Publications, Inc., 99 A.D.2d at 434.

The legd expenses that have been incurred by 419 since November 9, 2004, in
connection with the ongoing disputes with Mr. Olsen, represent an extraordinary expense,
unrelated to repairs or capital improvements that is a source of economic harm to al current
shareholders of 419.* Litigation brought by Mr. Olsen against the managing agent or the
attorneys for 419, depending on the nature of those claims, may give rise to an indemnity claim
agang 419 that amilarly will result in an extraordinary expense to be dlocated among the
shareholders. Given the agreement made by Mr. Olsen to release 419 and end dl litigation, such
potentid claims againg the managing agent and the attorneys should not be permitted if such
clamswould have the effect of imposing any incrementd financia burden on the Co-op’s
shareholders.

Because cooperdtive gpartment corporations act principaly through their managing
agents (and Mr. Olsen, as aformer resident at 419 knows this), a release of the cooperative
necessarily must include arelease of the managing agent to the extent that the agent isacting in
accordance with the gpplicable managing agreement. The shareholders cannot be protected from
further litigation risks and expenses unless the managing agent is released; otherwise, litigation

againg the managing agent will yield the collateral damage of indemnity dlams that will have to

= 419 asserts that in excess of $100,000 in legal expenses has been incurred in response to Mr. Olsen’s

ongoing litigation efforts during the past two years.
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be paid by the shareholders. See Restatement (Second) of Agency §439(c) & (d); Admiral
Oriental Linev. United Sates, 86 F.2d 201, 202 (2d Cir. 1936) (L. Hand, J.) (“An agent,
compelled to defend a basdl ess suit, grounded upon acts performed in his principd’s busness

may recover from the principa the expenses of his defense. .. The doctrine stands upon the fact

that the venture isthe principd’s....as the profits will be his, so should the expenses.”);

Basmajian v. Christie, Manson & Woods Int’l, Inc., 629 F. Supp. 995, 998-99 (S.D.N.Y. 1986)
(“Where an agent defends a suit arising out of business properly conducted on the principd’s

behdf, it is black |etter law that the agent is entitled to indemnification of itslegd fees”).

Mr. Olsen, having agreed to settle with the Co-op, should not be able to pursue clams
againg the managing agent that have the effect of imposing afinancia burden on the Co-op’s
shareholders. Thisandysis gppliesto the Co-op’s attorneys aswell. See New York Islanders
Hockey Club, LLP v. Comerica Bank-Texas, 115 F. Supp.2d 348, 351 (E.D.N.Y. 2000)
(dismissing contribution clam againgt law firm because “any culpable conduct by [law
firm]...would be attributable to Idanders through agency principles.”); 11G Capital LLC v.
Wollmuth Maher & Deutsch, LLP (In re Amanat), 338 B.R. 574, 580 (Bankr. S.D.N.Y. 2005)
(Bankruptcy Court found it had jurisdiction in case brought by debtor’ s factor against debtor’s
attorneys because of the attorneys potentia indemnity rights against the debtor).

Thereis an exception to the release of cdlams againgt 419’ s agents and atorneys. As
noted by the Court of Appedlsin Olsen v. 419 Apartment Corp. (Inre Olsen), Slip Copy, 2006
WL 3307764, a *1 (2d Cir. Nov. 13, 2006), claims based upon certain causes of action including
dleged fraud, intentional misconduct or gross negligence do not creete aright to indemnity from
the principal and/or client. Thismeansthat it is possblefor Mr. Olsen to bring clams against

the Co-op's agents and attorneys for fraud, gross negligence or misconduct (because these clams
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were not released) without exposing the Co-op to therisk of potential economic harm. Claims
based on other legd theories, to the extent viable, would be barred by virtue of the agreement to
end dl litigation againg the Co-op. The Court concludes that this agreement to release the Co-
op extends by operation of law to the Co-op’s agents and attorneys, but that the release should be
limited to those dams that would give rise to indemnity claims by the agents and atorneys
againg the Co-op.

In summary, the parties did not agree to a separate release of agents and attorneys but
their agreement to end dl litigation between the Olsens and the Co-op necessarily amounted to a
release of those clams againgt attorneys and agents that ultimately would pass through as
obligations of 419. The language of the Settlement Order gppears to have been overly broad in
its unquaified inclusion of 419's agents and attorneys as released parties. A modified and more
nuanced statement of the legal significance of the parties’ agreement would release (i) 419 from
dl damsand (ii) 419 s agents and atorneys from al clams, with the exception of clams based
on fraud, gross negligence or intentiona misconduct.
Conclusions as to the enforceability of the settlement

There can be no doubt that the settlement agreement read into the record and “so
ordered” by Judge Blackshear is enforceable. The strong, binding nature of settlements madein
open court and gpproved in open court is widely recognized and is understood to be among the
most solemn undertakings parties can make before acourt. Nisselson v. Empyrean Inv. Fund (In
re MarketXT Holdings), 336 B.R. 39, 58 (Bankr. S.D.N.Y. 2006), citing In re Cuffee, 232 B.R.
53, 56 (E.D.N.Y. 1999), Melwani v. Jain, 2004 WL 936814, at *6 (S.D.N.Y. Apr.29, 2004);
Foster v. City of New York, 2000 WL 145927, at *3 (S.D.N.Y. Feb.7, 2000). Agreementinan

open court stipulation requires dl partiesto make every effort to abide by and perform every
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term of such ipulation. Id. citing Manning v. New York Univ., 2001 WL 963982, at * 18
(SD.N.Y. Aug.22, 2001), Warner v. Rossignol, 513 F.2d 678, 682 (1st Cir. 1975). The“so
ordered” record at the core of the current dispute, however, includes certain ambiguous language.

Inits post-hearing brief, the Co-op argues that the Settlement Order properly interprets
the “on the record” agreement and that Judge Blackshear properly exercised hisjurisdiction by
entering the proposed order submitted by the Co-op, because it merdy darified or implemented
the basic agreement put on the record on November 9, 2004 (Respondent’s Post- Trid Brief & p.
22). To support this position, the Co-op cites to Manning v. New York University, in which the
Second Circuit upheld the Digtrict Court’s denid of a pro se plaintiff’s maotion to vecate a
Settlement agreement. 299 F.3d 156 (2d Cir. 2002), cert. denied, 538 U.S. 1035 (2003),
rehearing denied, 539 U.S. 984 (2003). In Manning, the plaintiff and defendant reached a
Settlement in Didrict Judge Buchwald's chambers, the basic terms of which were put on the
record and subsequently memoridized in a settlement agreement negotiated by the parties.
Paintiff moved to vacate the settlement agreement on the grounds that it contained termsto
which he never agreed, including a“ generd release”

Didtrict Judge Buchwad found, among other things, that denid of Plaintiff’s motion to
vacate the settlement agreement was proper because the defendant adamantly insisted on a
generd release from the sart of the negotiations and plaintiff participated in negotiating the
settlement. 1d. a 161. In affirming the determination of the Digtrict Court, the Court of Appeds
found no clear error in Judge Buchwald' s denid of the plaintiff’s motion to vacate because “the
interpretations of the release and retiree provisions of the January 30 [in court settlement]

agreement would fal unequivocdly within the didtrict court’ s authority to implement the
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framework settlement agreement it endorsed in its January 30, 2001 and March 12, 2001 orders.”
Id. at 164.

While, without question, Judge Blackshear had the authority to implement the November
9, 2004 settlement that was put on the record, the Situation before the Court is different from that
presented in Manning. In Manning, the meaning of the words “generd releass’ were not a
issue, only that a generd release was a bargained for component of the settlement. In contrast,
the partiesin this case dispute the meaning of the words used to describe the scope of the release.
Nobody disputes what was said, only what was meant. Importantly, the parties negotiations did
not take place in Judge Blackshear’ s chambers or in his presence and, unlike Judge Buchwald;
Judge Blackshear did not act directly as an intermediary to resolve the dispute. As such, hewas
not in a position to interpret the words “ everyone rel eases everyone dse” when he entered the
Settlement Order.

The Court concludes that the use of the language “ agents and attorneys’ in the Settlement
Order represented an gppropriate implementation of the November 9 ord settlement agreement
provided that the release of agents and attorneys includes an exception for fraud, intentional
misconduct and gross negligence.
Recusal Motion

Filed by Mr. Olsen on December 15, 2006, as alitigation tactic in connection with this
remand, the Recusal Motion aleges bias, lack of impartidity and “ degp- seated antagonism” due
to a number of adverse rulings | made dating back to March, 2006 denying avariety of Mr.
Olsen’ s discovery and procedural motions. These rulings are not the by-product of any

extrgudicia bias or legdly cognizable lack of impartidity within the meaning of 28 U.SC 8
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455.1% The dlegationsin the Recusa Motion are so far fetched that they are damaging to Mr.
Olsen's own credibility (which he shielded from direct challenge by choosing not testify during
the evidentiary hearing). The Court believes that the Maotion wasill-advised and may have been
an atempt by extreme means to obtain an adjournment of the evidentiary hearing.

28U.SC 8455

Under 28 U.S.C. § 455(a), “[alny justice, judge, or magigtrate of the United States shdll
disgudify himsdf in any proceeding in which hisimpartidity might reasonably be questioned.”
A judge must disqudify himsdf “[w]here he has apersond bias or prgjudice concerning a party”
in the case before the court. 28 U.S.C. § 455(b)(1). Thetest to determineif recusal is warranted
is objective: “whether a reasonable person knowing and understanding al of the revant facts
would recusethejudge.” Inre Drexel Burnham Lambert, Inc., 861 F.2d 1307, 1313 (2d Cir.
1988), cert. denied, 490 U.S. 1102 (1989); see also Inre IBM Corp., 45 F.3d 641, 643 (2d Cir.
1995) (same); SE.C. v. Grossman, 887 F. Supp. 649, 658 (S.D.N.Y. 1995) (same). “The dleged
bias and prgudice must sem from an extrgudicia source and result in an opinion on the merits
on some basis other than what the judge learned from his participation in the case.” United
Satesv. Grinnell, 384 U.S. 563, 583 (1966); accord Lewisv. Tuscan Dairy Farms, Inc., 25 F.3d
1138, 1141 (2d Cir. 1994).

Adversejudicid rulings done dmost never condtitute avalid basis for arecusa motion.
Liteky v. United Sates, 510 U.S. at 554 (citing United Statesv. Grinnell, 384 U.S. at 583).
Rather, to warrant recusd, ajudge’ s comments or opinions must display a“deep-seated

favoritism or antagoniam that would make fair judgment impossible” Liteky v. United Sates,

12 Mr. Olsen also sought my recusal pursuant to 28 U.S.C. § 144, which appliesto the disqualification of

District Court judges on the grounds of bias or prejudice. 28 U.S.C. § 144 does not apply to bankruptcy judges, but
the standards for disqualification under 88 144 & 455(b)(1) arethe same. Inre Teligent, Inc., 2005 Bankr. LEXIS
125, at *6, n7 (Bankr. SD.N.Y. Feb. 3, 2005) citing Dubnoff v. Goldstein, 385 F.2d 717, 720 (2d Cir. 1967); Liteky

v. United States, 510 U.S. 540, 548 (1994).
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510 U.S. at 555. Judges may, however, properly form both negative and/or positive opinions
about the parties before them on the basis of facts introduced or events occurring during the case,
and such opinions are, especidly in the case of abench trid, necessary to rendering decisons.

Id. at 551 (“The judge who presides a atria may, upon completion of the evidence, be
exceedingly ill disposed towards the defendant, who has been shown to be a thoroughly
reprehengble person. But, the judge is not thereby recusable for bias or prgudice. .. Impartidity
isnot gullibility. Disnterestedness does not mean child-like innocence.”” (quoting Inre J.P.
Linahan, Inc., 138 F.2d 654 (2nd Cir. 1943)).

Evidently with the Liteky casein mind, Mr. Olsen filed supplementa papers in support of
his Recusal Motion on December 18 dleging that | have shown deep- seated antagonism toward
him*® The dlegations made in this supplementa filing are entirely lacking in support, utterly
fdse and offensve. My comments at the outset of the hearing on December 19 are indicative of
my views regarding the Recusd Motion (12/19/06 hearing tr. at 4:12-14:15). Mr. Olsen
deliberately has made untrue and provocetive statements with the gpparent goa of creeting
controversy, baiting the Court and fabricating issues for possible apped.

Timeliness of Recusal Motion

The Recusa Motion was untimely, having been made after the scheduled tarting time of
the evidentiary hearing. A motion to disqudify must be made, “at the earliest possble moment”
after obtaining information of possible biasto preserve judicia resources and prevent alitigant
from hedging its bets againgt the eventud outcome. United States v. Yonkers Bd. of Educ., 946

F.2d 180, 183 (2d Cir.1991) (citing Apple v. Jewish Hosp. & Medical Cir., 829 F.2d 326, 333 (2d

13 Given the reckless and fal se statements made by Mr. Olsen for the evident purpose of molding his

allegationsto the “ deep-seated antagonism” test of Liteky, the Court has first-hand experience with Mr. Olsen’s
unrestrained litigation tactics and is concerned that he may do the same thing in pursuing litigation against 419's
agents and attorneys by framing his allegations to fit the exceptions to the rel ease described in this decision,
regardless of the merits.
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Cir.1987)); see also Polizz v. United Sates, 926 F.2d 1311, 1321 (2d Cir.1991) (noting that,
while § 455 does not contain an explicit timeliness requirement, the courts have read such a
requirement into the provison).

Impartiality

None of the judicia actions identified in the Recusal Motion were the result of unfair bias
or prejudice. The Court's findings and conclusions to date have been based solely on impartia
consderation of each of the matters presented by the litigants. Any dlegation to the contrary is
unsupportable both as a matter of fact (I have no such claimed biasin favor of 419) and asa
meatter of law (there is no improper connection between mysdf and any party to this bitter and
protracted feud between 419 and Mr. Olsen, including 419’ s lawyers and agents, and no such
connection has even been dleged).

The Recusd Motion falsto cite any objective basis for finding bias and omits any
mention of those occasions when the Court actudly sided with Mr. Olsen in motions and
informa requests made at hisurging. For example, at the hearing held in March with respect to
Mr. Olsen's motion to set aside his settlement with 419 on grounds of fraud, 419 sought an order
of the Court to prevent Mr. Olsen, based on his higtory of relentless litigation, from filing any
pleadings against 419 without prior approva of the Bankruptcy Court. The Court refused to
grant that relief. 419 later filed a separate motion for sanctions againgt Mr. Olsen in August
2006, which the Court aso denied.

At the status conference held on November 21, 2006, the Court granted Mr. Olsen’s
request to take depositions before the evidentiary hearing, over the objection of 419, finding that
some discovery was appropriate even though Mr. Olsen, as a participant, had first-hand

knowledge of the settlement discussions. The Court limited such discovery to the issues
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presented in the remand and admonished the parties to focus their discovery on relevant issues.
The Court also refused to grant an oral motion made by 419 that Mr. Olsen be directed to refrain
from contacting the Court with procedurd questions relating to the remand, noting that Mr.
Olsen, like dl other parties, had the right to ask such questions.

Mr. Olsen does not mention these occasions when the Court ruled in hisfavor and, asa
consequence, tellsaversion of the procedural history that the Court knows is one-sided and
digtorted. But even if the Court’s rulings had been uniformly adverse to him, that would not
constitute cause to seek my recusal.** The Court is charged with the responsibility of making
independent rulings based on its consderation of the applicable factsand law. No litigant has
the right to shop for ajudge that he thinks may be more sympathetic to his cause or more
favorably disposed to his arguments, nor does any litigant have the right to misuse for short-term
tactica advantage recusal statutes that are meant to assure the public that the federd judiciary is
impartid. Ex parte American Steel Barrow Co., 230 U.S. 35, 44 (1913) (recusd datute “was
never intended to enable a discontented litigant to oust a judge because of adverse rulings
made...”).

Taken together, Mr. Olsen's |etters requesting relief, numerous motions, requests for
reconsideration and appeals are characteristic of vexdiouslitigation. Acting on his own (with
the occasiond disclosed assstance of alawyer who never signs apleading or exposes himself
directly to Rule 11 scrutiny or sanctions), Mr. Olsen prepares and files often lengthy submissions

with citations to statutes and case authority that require response by 419 and that have caled for

14 It should be noted that following Mr. Olsen's unsuccessful efforts to set aside the settlement in March, he

wrote aletter to the Chief Judge of the Bankruptcy Court requesting reassignment of this case to another judge.
That request was not based on alleged bias, but rather on my claimed lack of familiarity with the background of Mr.
Olsen’ s dispute with 419 and was denied. Mr. Olsen has been pushing for reassignment since our very first
encounter.
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judicid action at every level of the federa judicid system with the exception of the United States
Supreme Court. Heis relentless.

Mr. Olsan’s mativesin pursuing this tirdess campaign againg his former Co-op are not
the subject of this decison, but his actions are part of the landscape of the case and cannot be
ignored. The Court has every right, indeed it has the obligation, to assess the credibility of the
parties who appear and testify in contested matters beforeit. Liteky v. United States, 510 U.S. at
551. The adverse rulings about which Mr. Olsen complains in each ingtance are the result of the
Court's weighing the merits of each motion and are not influenced at dl by any bias that would
justify recusdl.

Mr. Olsen may be a gadfly and his motives may be suspect, but that has not caused the
Court to rule againgt him in the past on account of bias, nor does it mean that the Court has been
unableto act asan impartid fact finder in evauating the issues presented by the remand from the
Court of Appeds. The Recusd Mation has not influenced the findings and conclusons with
respect to the remand set forth in this memorandum decision.

While not directly related to disposition of the Recusal Motion, one aspect of Mr. Olsen’'s
recent conduct is very troublesome and worthy of particular comment. On December 4, the
court convened atelephone conference with Mr. Olsen and Slava Hazin, counsd for 419, for
purposes of helping to resolve adiscovery dispute. The conference was scheduled because Mr.
Olsen wanted to file amotion to compel discovery and to resolve certain disputes regarding
proposed depositions. Such conferences are described in Local Bankruptcy Rule 7007-1 and are
for the purpose of endeavoring to resolve discovery disputes without forma motion practice and
argument on the record and, thus, are not transcribed. Nevertheless, the Recusal Motion

discloses that Mr. Olsen, without the permission or knowledge of the Court or his adversary,
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recorded that informal telephonic discovery conference and cited to atranscript of it in
subsequent pleadings.

Mr. Olsen’s conceded recording of our telephone conference without notice or my
permission to do so reved s that he was transcribing comments by the Court for his own
purposes. The surreptitious recording of any judge of this Court violates Local Bankruptcy Rule
5073-1, which prohibits “the use of recording devices in a courtroom or its environs, except by
officids of the Court in the conduct of the Court’sbusiness...” By taping atelephone
conference in which | participated from my chambers, Mr. Olsen has used arecording device in
the environs of the courtroom.

Mr. Olsen wrongly has anaogized his secret taping of what was effectively a settlement
discussion of discovery disputes to the sound recording that occurs in court proceedings and
condtitutes the officid record. Such in-court recordings are made with the authorization of the
Court and those speaking have the expectation that their words will become part of the record
and may potentidly be used in later proceedings. Thereisafundamenta difference between the
informality of a discovery conference and formal, recorded court proceedings.

Mr. Olsen may argue that he did not know he was doing anything improper, that he was
recording the conversation to make sure that he had an accurate record of what transpired during
the discovery conference and that he deserves special consideration because of hispro se status.
That kind of explanation is not compelling given Mr. Olsen’s extensve experience as alay
litigator and the fact that he admits to having consulted with counsd in connection with his
drafting and filing of various submissonsto the Court. If Mr. Olsen were an attorney, his

conduct would violate DR-102(A)(4), which requires that alawyer not “engage in conduct
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involving dishonesty, fraud, deceit, or misrepresentation.”*® He is not being held to professiona
standards applicable to practitioners, but he is sophisticated enough to know that the taping of a
judge during a telephone conference without prior disclosure, regardiess of any rule, smply is
the wrong thing to do.

The Court denies the Recusa Moation for the reasons stated on the record (see 12/19/06
hearing tr. at 4:12-14:15) and in this memorandum decison. Mr. Olsen has failed to show any
grounds for my recusd and has wrongly accused the Court of Sding with his adversary. Despite
the vexatious aspects of the Recusal Motion, the Court considers the Recusal Motion to be
irrdlevant to the determination of the issues remanded for determination. That motion is not,
however, irrdevant to the imposition of sanctions againgt Mr. Olsen.

Sanctions Against Mr. Olsen

Mr. Olsen’s former attorney, A. Mitchell Greene, described him asan “astute’” client.
The Court agrees with that assessment. Mr. Olsen is Smply too astute and too purposeful in his
actionsto be viewed as an ordinary pro se litigant. Heiswell aware that his actions have
consequences and fully understands thet his letters and motions, regardless of how
unsubstantiated and far-fetched, cause 419 to respond and to incur legd fees. Mr. Olsen uses his
pro se status as a wegpon empowering him to make scandal ous alegations without having to pay

alawyer or abide by the ethica standards applicable to lawyers. He pleads an asserted inability

15 The ABA Committee on Ethics and Professional Responsibility has determined that "[t]he conduct

proscribed in DR 1-102(A)(4) ... clearly encompasses the making of recordings [of conversations] without the
consent of all parties." ABA 337 (1974). Therefore, the ABA has concluded that, absent "extraordinary
circumstances ... no lawyer shall record any conversation whether by tapes or other electronic device, without the
consent or prior knowledge of all partiesto the conversation." 1d. Similarly, ethics committeesin New Y ork have
concluded that even if alawyer's secret electronic recording of aconversationisnotillegal, "it offendsthe
traditional high standards of fairness and candor that should characterize the practice of law and isimproper except
in special situations ... ." N.Y. State 328 (1974); see also New Y ork City 80-95 (1982) (recording conversations

with lawyer's clients and recording of conversationsin civil litigation prohibited).
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to pay for litigation while apparently ddlighting in creating multiple opportunities to expose 419
to ongoing expense.

There may be no obvious immediate remedy to right this perceived wrong, but the Court
does have the ability and the duty to impose appropriate sanctions against Mr. Olsen for his (i)
filing of a Recusd Mation, so lacking in merit that it could not possibly have been filed in good
faith, and for the improper purpose of delaying the sart of the evidentiary hearing, (i)
impermissibly recording a discovery conference and (jii) willfully refusing to comply with this
Court’ s direction that he pay for one-hdf of the cost of transcribing the record of the hearing
held on December 19, 2006. The sanctions to be imposed are grounded in two separate theories.
Fird, it is clear from the timing and the substance of the Recusal Mation that it wasfiled for an
improper purpose, and as such the filing is sanctionable under Fed R. Bank. P. 9011(b). Second,
Olsen’swillful violations of direct orders and rules of this Court are sanctionable under theories
of civil contempt.

419' s counsd hasincurred legd expenses relating to the Recusad Moation that included (i)
preparation of a response to that motion and (i) gppearing for a hearing on December 15 that
was adjourned as a result of the last minute filing of the motion. Mr. Olsen should compensate
419's counse for the reasonable vaue of the time spent as a direct response to the Recusal
Motion. Additionally, despite the Court’ s direction that the parties share equdly the cost of
transcribing the hearing held on December 19, Mr. Olsen willfully refused to contribute his share
with the result that 419 has paid for the entire cost of the transcript.

419 shal sdtle an order on Mr. Olsen imposing sanctions againgt him in an amount equa
to the sum of (i) the actual legd fees and expensesincurred as a direct consequence of Mr.

Olsan' sfiling of the Recusa Motion and (ii) fifty percent of the actua cost of the hearing
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transcript. The secret recording by Mr. Olsen violates the Loca Rules of this Court but shal not
result in the imposition of any additional monetary sanctions.
Conclusion

As directed by the remand, this Court has considered the evidence presented at the
hearing held on December 19, 2006 and has determined that the Settlement Order is consistent
with the settlement discussions among the parties provided that the release of daims againgt
“agents’ and “atorneys’ does not gpply to claims based on fraud, intentional misconduct or
gross negligence. Any gpped to the Didtrict Court from the findings and conclusions of this
decison shdl be assgned to Judge Castdl as provided in the mandate of the Court of Appedls.

Dated: New York, New Y ork
January 5, 2007

< James M. Peck
HONORABLE JAMES M. PECK
UNITED STATES BANKRUPTCY COURT
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