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This matter comes before the Court on a motion by the debtor seeking to disqudify an

arbitrator on the grounds that his actions during the course of the arbitration give the appearance of

partidity within the meaning of 28 U.S.C. § 455 and that therefore the award must be vacated pursuant

to New York Civil Practice Law and Rules 8 7511. Based on the findings of fact and conclusions of

law which follow, the Court grants the debtor’ s motion and accordingly, the arbitration award is

vacated.



Background
The arbitration at issue grew out of a pre-petition lease dispute. On January 17, 2000,

RevaHolding Corp. (the “Landlord”) entered into a 15 year lease (the “ Leass”) with First Quality
Redty LLC. (the “Debtor”) for floors two through five of afive story building at 28 Debevoise Stre<t,
Brooklyn, New York (the “Building”). The Building has acommercid certificate of occupancy and has
been used for sorage and manufacturing for the past 100 years. Although the Leaseisonly for 15
years, the Debtor wants to change the certificate of occupancy from acommercia certificateto a
resdentiad onein order to convert the Building into 71 resdentid gpartment units. The Landlord has
vigoroudy opposed this plan, both in the Supreme Court of the State of New Y ork and here.

Pre-petition, the Landlord issued certain Notices of Default to the Debtor aleging Lease
violations relating to the Debtor’ s inddlation of a heeting system in the Building without the Landlord's
authorization. On August 15, 2001, the Debtor commenced an action in the State Court, seeking, inter
dia, declaratory relief that it was not in default of the Lease. The Debtor dso requested a Y ellowstone
Injunction and Temporary Restraining Order pending the State Court’ s determination. The Landlord
opposed the relief sought.

On September 27, 2002, prior to the State Court issuing its decision, the Debtor filed a
petition under Chapter 11 of the Bankruptcy Code (the “ Petition Date’). On October 9, 2002, the
Debtor filed a motion to assume the Lease, which the Landlord opposed.?

Approximately one year after the Petition Date, the Landlord and the Debtor agreed to
mediation and on August 14, 2003 an order was signed directing the parties to sdlect a mediator from

this Court’s Mediation Regigter. Francis G. Conrad was chosen by the parties as mediator and was

1
On that same date, Sar-Pat Associates, Inc. (“Sar-Pat”) entered into a 15 year lease with the Debtor for a

parking lot adjacent to the Building.
2 |n that motion the Debtor also moved to assume the parking lot lease, which Sar-Pat opposed.
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approved by the Court.® Also on August 14, 2003, the Court signed a stipulation and order (the
“Arbitration Order”) by which the parties agreed to submit their disoutes not only to mediation, but aso,
if necessary, to arbitration and on August 26, 2003 an order was entered appointing Mr. Conrad as
arbitrator (“Conrad” or “Arbitrator”). The Arbitration Order provided that the parties “have agreed to
resolve any and dl issues and disputes between them of or arising out of or relating to the Leases,
including, without limitation, the issuesin the State Court Action [and] the Debtor’s Mation to Assume
(including any cure amounts and use of the premises under the Leases) * * * and any objectionsto the
aforesaid, through binding arbitration before the Honorable Francis Conrad (Ret.).”

Eight arbitration hearings concerning the L ease dispute took place in the winter of 2004,
concluding on March 11, 2004 (“the Arbitration”). The parties submitted post-Arbitration briefsin
September 2004. The Arbitrator stated he would issue his decison within afew weeks. Six months
later, on February 14, 2005, the Arbitrator issued his Findings of Fact and Conclusonsof Law. The
Arbitrator found, inter dia, that the Debtor could not use the Building for residentia purposes and that
the Building could only be used for the commercia purpose of storage and manufacturing (the
“Award”).

On March 17, 2005 the Landlord moved to have the proposed Award confirmed by
this Court. On March 22, 2005 the Debtor filed a cross-motion to disquaify the Arbitrator pursuant to
28 U.S.C. § 455 for the appearance of partidity and to vacate the Award pursuant New Y ork Civil
Practice Law and Rules (“CPLR”) § 7511(b)(1)(ii).

In support of its motion to disqualify the Arbitrator, the Debtor cites the following
incidents, which were originaly conveyed to the Arbitrator in aletter dated March 10, 2005. The

3 Conrad isaformer bankruptcy judge who was appointed to the Bankruptcy Court for the District of

Vermont in 1985. He served a 14 year term. Given the lower case load in the District of Vermont, during
his tenure on the bench Conrad was periodically appointed to serve as a visiting bankruptcy judge in the
Southern District of New Y ork, the Eastern District of New Y ork, the Central District of California, the
Northern District of Indiana, the Southern District of Florida, the District of Denver, the District of
Maryland and the District of Columbia. AsaFedera bankruptcy judge, he was governed by 28 U.S.C. §
455,
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Arbitrator responded to the Debtor’ s letter via an e-mail dated March 14, 2005 (the “March 2005 E-
Mail"). He subsequently filed an affidavit on July 8, 2005 (the “ Affidavit”).

1. The Arbitrator’s Private Lunches

The Debtor states that on days when the parties would convene for the Arbitration, the
Arbitrator regularly went to lunch with one of the Landlord' s attorneys, Jeffrey Miller (“Miller™) of
Westerman Bdl Ederer Miller & Scharfsein LLP. (*Westerman Ball”), and his client representatives.
The Debtor admits that on at least one occasion the Arbitrator did ask Debtor’s counsdl, Abraham J.
Backenroth (“Backenroth”) of Backenroth Frankd & Krinsky, whether he minded if the Arbitrator
went to lunch with Miller and Miller’ s client. Backenroth states thet at the time both he and his dients
fdt it “impolitic” to refuse the Arbitrator’ s request. The Debtor asserts that these private lunches, in and
of themsdlves, violate 28 U.S.C. § 455 and are grounds for the Arbitrator’ s disqualification.

The Arbitrator’s only response to the Debtor’ s assertion that he regularly had improper
private lunches with Miller and Miller’ s client, was to state in the March 2005 E-Mail that “everyone
knowsit is my policy never to talk about business during lunch."

2. The Arbitrator Requested Use of Free Conference Rooms
and Legal Support From Westerman Ball

The Debtor states that for the entirety of amulti-day mediation in December 2004,
while the arbitration decision was pending, the Arbitrator requested and received from Westerman Ball
the free use of two of its conference rooms as well as free legd research in connection with a mediation

in a case pending in the Bankruptcy Court for the Eastern Digtrict of New Y ork, In re Bais Hamedrish

V’Yod of Boro Park.® Westerman Ball was not a party to the Boro-Park mediation and had no

involvement in the underlying case.

In this vein, Backenroth further states that in early 2004, after the Arbitration had commenced, the
Arbitrator declined Backenroth’s offer of car service to drive the Arbitrator to his Long Island home after
alate night meeting at Backenroth’s office. Instead the Arbitrator chose to share aride with Miller. The
Arbitrator stated in the March 2005 E-Mail that “the limo was turned down to save the mediation costs.”

5 Case No. 04-20744 (CED).



In the March 2005 E-Mail, the Arbitrator responded that he was justified in requesting,
and accepting, the conference rooms and lega support from Westerman Ball because “[t]hisisa
courtesy that has been extended to me because | am aretired judge.” In hislater filed Affidavit, the
Arbitrator further acknowledges his regular requests for the use of free office space and legal research
in support of hispractice. The Arbitrator States that since he does not have his own conference room, it
ishis*custom to contact various law and accounting firmsin the New Y ork area and request courtesy
use of their conference room to hold arbitrations and mediations. No firm has ever refused my request
unless the rooms were previoudy scheduled. * * * Numerous law firms and three accounting firms over
the past severa years have given me free use of space* * * . Included in this group is the Westerman
Bdl firm.”

Asfor receiving free legal research, the Arbitrator admits that someone at Westerman
Bal printed cases and statutes that the Arbitrator had researched or were brought to his attention by
one of the parties. He further acknowledges that “[€]very law firm where | have conducted mediation
and arbitration sessions has provided, in one form or another, free lega research, administrative,
secretarid, fax, and telephone services, gratis to the mediating partiesand me.” The Arbitrator further
asserts that the Debtor’ s disclosure of his receipt of free legd research before this Court violates the
confidentidity rules for mediation in the Bankruptcy Court for the Eastern Didtrict of New Y ork.

3. While HisInitid Decison was Pending, the Arbitrator Was Retained
to Represent the Principal of a Westerman Ball Client

The Debtor gates that in June 2004, three months after the Arbitration hearings
concluded, and at atime when post-Arbitration briefs were being prepared, Conrad accepted an
engagement to act as counsel to Arthur Shapolsky, the principa of Broadwall America, Inc., another
debtor before this Court.® Westerman Ball was Broadwall’ s bankruptcy counsd. Whileit is unclear

how Conrad came to represent Shapolsky, it is clear that Conrad's client was the one person who was

6 Case No. 04-13810 (PCB).



directing and ingtructing Westerman Bdl on how to proceed with the Broadwall bankruptcy during the
elght months that the decison in the ingtant arbitration was under advisement. Moreover, the two
Westerman Bdll atorneys handling the Broadwall bankruptcy were Miller and Mickee Hennessy
(“Hennessy”), the two attorneys handling the Arbitration. The Debtor States that the Arbitrator did not
disclose this retention to the Debtor.

In response, the Arbitrator stated that his retention was disclosed to Backenroth during
abreak in one of the Arbitration hearings, that Backenroth consented and “ perhaps he forgot.”
Backenroth denies that this conversation took place.

4. The Arbitrator Accepted A Concurrent Mediation Engagement
Invalving Westerman Ball Without Disclosure to the Debtor

The Debtor states that in August 2004, only weeks before the post-Arbitration briefs
were submitted, Conrad was again gppointed as mediator in a case in which Westerman Ball was

involved - - In re Med-Diversified, Inc.”, another case pending in the Bankruptcy Court for the Eastern

Didtrict of New York. That mediation was handled by Mickee Hennessy, one of the Westerman Ball
attorneys handling the ingtant Arbitration. In November 2004, Conrad was awarded feesin excess of

$11,000 in the Med-Diversfied matter. The Debtor states that Conrad never disclosed his retention as

amediator in Med-Diversfied to the Debtor®. The Arbitrator has not denied that he failed to disclose

hisrole as mediator in Med-Diversfied. He smply statesin his Affidavit that “[t]he court asked meto

conduct the mediation. | do not know how | was selected. | did know al the attorneysin the

mediation. | do not know how the venue for the mediation was selected.”

7 Case No. 02-88564 (SB).

8 The Debtor statesthat it discovered the Arbitrator’s involvement with Westerman Ball in Med-Diversified
and the other matters discussed herein after the Award was issued.

9

This court does not know how the Bankruptcy Court for the Eastern District of New York chooses
mediators. In this District, the parties submit the name of the proposed mediator and if there are no
conflicts or objections, the Court approves the appointment.
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Discussion
Procedural Standards
The Arbitration was conducted pursuant to the Court Annexed Dispute Resolution

Program embodied in Amended Generd Order M-143 of the Bankruptcy Court, as further amended
by Amended Genera Order M-211 (together, the “ Amended Generd Orders’). Pursuant to 8 2.3 of
Amended Generd Order M-211, “[any party selected as amediator shall be disqudified in any matter
where 28 U.S.C. § 455 would require disqudification if that person were ajudtice, judge or
magisrate.”° The mediators and arbitrators who are registered with the Bankruptcy Court must agree
to comply with 28 U.S.C. § 455, which is the same disqudification provison that governs the conduct
of federd judges, including bankruptcy judges.

28 U.S.C. 8§ 455(a) provides that an [arbitrator] “shall disquaify himsdlf in any
proceeding in which hisimpartidity might be reasonably questioned.” This provison governs
circumstances that * condtitute the appearance of partidity, even though actud partidity has not been
shown.” Chase Manhattan Bank v. Affiliated FM Insurance Company, 343 F.3d 120 (2d Cir. 2003),

cert. dismissed, 54 U.S. 913 (2004). What matters, therefore, “is not the redlity of bias or prgjudice
but its appearance.” Liteky v. United States, 510 U.S. 540, 548 (1997).

As dtated by the Second Circuit, the test as to whether Section 455 has been triggered

iswhether

“an objective disnterested observer fully informed of the underlying

facts [would] entertain significant doubt that justice would be done
absent recusal,” or whether a ‘ reasonable person, knowing al the facts,’
would question the [arbitrator’ 5] partidity.”

United Statesv. Y ousef, 327 F.3d 65, 69 (2d Cir. 2003).

Pursuant to 28 U.S.C. 8455(q) it is an arbitrator’ s obligation to disqualify himsdlf, unless

the parties waive such disqudification. To obtain such awaiver the arbitrator mugt fully inform the

10 Among other things, Amended General Order M-211 expands Amended General Order M-143 as being
applicablein arbitrations.
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parties, on the record, of the facts that require his disqudification and then obtain their consent to his
continuing to serve. See 28 U.S.C. 8455(e).

CPLR 8 7511(b)(1)(ii) provides that an award must be vacated when “partidity” on the
part of an arbitrator has been established. Under New Y ork law, this partiaity requirement is satisfied
by showing that facts exist that give rise to an gppearance of bias, and that the arbitrator failed to
disclose those facts to the parties. See J.P. Stevens & Co., Inc. v. Rytex Corp., 312 N.E.2d 466, 469

(N.Y. 1974); see dso Weinrott v. Carp., 298 N.E.2d 42, 48 (N.Y. 1973). A failureto makethe

required disclosure mandates that the award be vacated, regardless of whether there has been any

demonstration of error in the award or actua bias or prgudice. Matter of Catalyst Waste-To-Energy

Corp. Of Long Beach, 560 N.Y.S.2d 22, 24 (1% Dep't 1990).

By participating in this Court’s mediation program, the parties agreed that the provisons
of 28 U.S.C. 8§ 455 would apply with respect to disclosure and disquadlification Sandards. Although the
balance of Article 75 of the CPLR remains applicable, its disclosure stlandard has accordingly been
superseded by the standards imposed by 28 U.S.C. § 455.

The Arbitrator’s Failure to Disclose | nvolvement with
Wester man Ball Gives Riseto Appear ance of Biasin Favor of Landlord

A review of the affidavits and other papers submitted by each of the partiesin this
matter |eads the Court to conclude that the Arbitrator must be disqualified for the gppearance of
partidity.

Thereis no dispute that the Arbitrator frequently enjoyed private lunches and meetings
with Westerman Ball atorneys, clients and witnesses during the course of the Arbitration. That the
Arbitrator believes that “ everyone knows’ that he doesn't discuss business over lunch isirrelevant.

Even if the Arbitrator does nat, in fact, discuss business during lunch, the fact that the Arbitrator
regularly had lunch with only one party to the dispute during the entire course of the Arbitration would to
any reasonable observer give the appearance of bias toward that party. The fact that the Arbitrator

may have asked Debtor’s counsd if he minded the lunch arrangements does not change the Court’s
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opinion. This Court has no doubt that Backenroth felt compelled to agree to the Arbitrator’ s request to
have lunch with the Landlord and its legd team because no one in Backenroth's position could ever
truthfully answer that question without worrying about raising the ire of the arbitrator presiding over his
or her matter.

Thereisaso no digpute that the Arbitrator requested and received free use of
Westerman Badl’ s conference rooms and legd support. While the Arbitrator may believe that it does
not appear improper to request and accept the free use of the facilities of various law and accounting
firms without recompense as a courtesy to aformer judge, the Arbitrator fails to recognize thet it is his
very position as aformer judge which may cause these firms to agree to his requests in the first place.!
In regard to the ingtant matter, the Court finds that the Arbitrator’ s request and acceptance of
Wegerman Ball’s “courteses’ a atime when he wasinvolved in the Arbitration, without the disclosure
to and consent of the Debtor, gives rise to the appearance of partidity in favor of the Landlord and its
counsd.

Asto the Broadwall matter, the Court does not know whether Westerman Ball played
arolein the Arbitrator’ s retention as counsel to Broadwall’ s principa shareholder. However, it isclear
that as aresult of that retention the Arbitrator was in a position to negotiate with the Westerman Ball
attorneysin Broadwall during the period of time he was acting as Arbitrator in the instant case. Indeed,
the Arbitrator had a direct interest, both for his client and in connection with his own fees, in one of
Westerman Bdl’s cases. Again, the court finds this behavior gives rise to the appearance of partidity in
favor of the Landlord and its counsdl.

The court further finds that there has been no credible evidence presented to establish
that prior to the Award being issued (1) the Arbitrator had disclosed to the Debtor that he was
mediating Med-Diversfied, a matter in which he received a substantia fee paid at least in part from

Westerman Ball and its client; (2) that he was usng the Westerman Bdll offices and Westerman Ball

" This practice of requesting free conference rooms and legal support may, in and of itself, be improper.
Former judges are not entitled to accept services that they would otherwise have to pay for by virtue of
their former public office.
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lawyersto conduct his mediation businessin Boro-Park; or (3) that he had an interest in the Broadwall
matter.'?

Findly, the Arbitrator has urged that the Debtor, by raisng theissue of the Arbitrator’s
request and acceptance of free legal research, has breached the confidentidity rules for mediation and
dternative dispute resolution in the Bankruptcy Court for the Eastern District of New York. This Court
has reviewed Loca Rule 9019-1(1) of the Bankruptcy Court for the Eastern District of New York 2
and finds the Arbitrator’ s argument without merit. Loca Rule 9019-1(l) is plainly about the obligation
of the participants to a mediation keeping confidential those facts, issues and documents brought forth in
mediation and settlement discussions. Since the Debtor had no knowledge of what Conrad researched,
and wasn't a party to the mediation, the Debtor could therefore not have breached any confidentiadity
rule.

It has been stated that “[p]recisely because arbitration awards are subject to * * *
judicia deference, it isimperative that the integrity of the process, as opposed to the correctness of the
individua decision, be zedoudy safeguarded.” Maiter of Goldfinger v. Lisker, 500 N.E.2d 857, 859

(N.Y. 1986). To achievethisgod, the Supreme Court has imposed “the Smple requirement that
arbitrators disclose to the parties any dedings
that might creete the impression of possble bias” Commonwedth Coatings Corp. v. Continenta Cas.

Co., 393 U.S. 145, 149 (1968).

12

The Court notes that had the Award been issued within the “few weeks” promised by the Arbitrator
rather than eight months later, the Arbitrator’s retention in Med-Diversified and Broadwall and his use of
Westerman Ball’ s facilities and legal staff in the Boro-Park mediation would not be at issue. Asto the
Arbitrator’s regular request for the free use of conference rooms and other amenities by various law and
accounting firms, this Court believes that such “courtesies’ should be monetarily compensated by the
Arbitrator.

13 Rule 9019-1(1) Providesin relevant part:
“Confidentiality

Any oral or written statements made by the mediator, the parties or by others during the mediation

process shall not be divulged by any of the participants in the mediation, or their agents, or by the
mediator * * *.”
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In the ingtant matter the Court finds that the Arbitrator’ s actions both during the
Arbitration and while the matter was under advisement gives rise to such an gppearance. The

Arbitrator had an afirmetive duty to disclose to the Debtor his Med-Diversified, Boro-Park, and

Broadwall engagements for which he was receiving fees and/or services from Westerman Bdl and its
clients

Nothing in this opinion, however, should be taken as a conclusion that the Arbitrator
wasin fact biased. The Court only finds that a reasonable person could conclude that the Arbitrator’s
actions gives rise to the gppearance of partiaity within the meaning of 28 U.S.C. § 455.

Conclusion

For the reasons set forth above the Debtor’s motion to disquaify the Arbitrator and
vacate the Arbitration Award is GRANTED.

Settle Order.
Dated: New Y ork, New York

February 17, 2006

I/ Prudence Carter Besity
United States Bankruptcy Judge
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