
 

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
____________________________________ 
      ) 
In re       ) 
      ) 
MCI, INC., et al.,    ) 
      ) 
  Debtors.    ) 
____________________________________) 
 

 
 
Chapter 11  
 
Case No. 02-13533 (AJG) 
 
(Jointly Administered) 

 
ORDER ON MOTION OF REORGANIZED DEBTOR, MCI, INC. FOR SUMMARY 

JUDGMENT ON AND TO DISMISS THE CLAIM OF MAX V. MCLAUGHLIN 
 
 Upon consideration of the Motion of Reorganized Debtor MCI, Inc. for Summary 

Judgment on and to Dismiss the Claim of Max V. McLaughlin (the “Summary Judgment 

Motion”) and the parties’ briefs and argument on the Summary Judgment Motion, and for the 

reasons stated in the Court’s December 13, 2005 decision on the Summary Judgment Motion, 

which is attached hereto as Exhibit A, it is hereby 

 ORDERED that the Summary Judgment Motion is granted, and it is further 

 ORDERED that the claim of Max V. McLaughlin, No. 12223, is dismissed with 

prejudice. 

 

Dated: February 1, 2006   s/Arthur J. Gonzalez 
      UNITED STATES BANKRUPTCY JUDGE 
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AS  R E V I E W E D  A N D  M O D I F I E D  BY  T H E  C O U R T  
ON  12 / 13 / 05 .   

U N I T E D  S T A T E S  B A N K R U P T C Y  C O U R T
S O U T H E R N  D I S T R I C T  OF  N E W  Y O R K
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
In  re

C a s e  No .
W O R L D C O M ,  I N C . ,  et  al ,  02 - 1 3 5 3 3

* * S E E  B E L O W
R e o r g a n i z e d  D e b t o r s .

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
D e c e m b e r  13 ,  2 0 0 5
3 : 05  p . m .   

U n i t e d  S t a t e s  C u s t o m  H o u s e
 O n e  B o w l i n g  G r e e n

N e w  Y o r k ,  N e w  Y o r k    1 0 0 0 4

     D I G I T A L L Y  R E C O R D E D  P R O C E E D I N G S
        E  X  C  E  R  P  T  

03 : 05  W O R L D C O M ,  I N C . ,  ET  AL
D E C I S I O N  TO  BE  R E N D E R E D

M o t i o n  f i l e d  by  t h e  D e b t o r s  f o r  S u m m a r y  
J u d g m e n t  on  c l a i m  of  M a x  M c L a u g h l i n ,  C l a i m  
No .  1 2 2 2 3 .

R e s p o n s e  by  M a x  M c L a u g h l i n  f i l e d .   

B  E  F  O  R  E :  

T H E  H O N O R A B L E  A R T H U R  J .  G O N Z A L E Z
U n i t e d  S t a t e s  B a n k r u p t c y  J u d g e

   D E B O R A H  H U N T S M A N ,  C o u r t  R e p o r t e r
   1 9 8  B r o a d w a y ,  S u i t e  9 0 3
   N e w  Y o r k ,  N e w  Y o r k   1 0 0 3 8
   ( 2 1 2 )  6 0 8 - 9 0 5 3     ( 9 1 7 )  7 2 3 - 9 8 9 8  
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A  P  P  E  A  R  A  N  C  E  S :

J E N N E R  &  B L O C K  L L P   
S p e c i a l  C o u n s e l  f o r  R e o r g a n i z e d  
D e b t o r s   

6 0 1  T h i r t e e n t h  S t r e e t ,  N . W .   
S u i t e  1 2 0 0  S o u t h
W a s h i n g t o n ,  D . C .    2 0 0 0 5   

BY : A L E X  W A R D ,  E S Q .
( v i a  t e l e p h o n e )
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Proceedings
( W h e r e u p o n ,  t h e  f o l l o w i n g  is  an  

e x c e r p t  f r o m  12 / 13 / 05  in  re  W o r l d C o m ,  I n c . ,  

et  al ,  c a s e  no .  02 - 1 3 5 3 3 . )   

J U D G E  G O N Z A L E Z :   P l e a s e  be  s e a t e d .   

A r e  a n y  of  t h e  p a r t i e s  on  t h e  

p h o n e ?   

MR .  W A R D :   G o o d  a f t e r n o o n ,  Y o u r  

H o n o r .   T h i s  is  A l e x  W a r d  f o r  M C I .   

J U D G E  G O N Z A L E Z :   A l l  r i g h t .   A r e  

a n y  of  t h e  o t h e r  p a r t i e s  p r e s e n t  in  t h e  

c o u r t r o o m ?   

( W h e r e u p o n ,  no  r e s p o n s e  w a s  h e a r d . )  

J U D G E  G O N Z A L E Z :   A l l  r i g h t .   T h i s  

is  t h e  M c L a u g h l i n  d e c i s i o n .   I  am  r e a d i n g  

s o m e t h i n g  i n t o  t h e  r e c o r d ,  b u t  e a r l i e r  t o d a y  

I  h a d  my  p u p i l s  d i l a t e d  f o r  an  e y e  e x a m  a n d  

it  is  d i f f i c u l t  to  r e a d .   So  I  w i l l  p r o v i d e  

w h a t  I  am  r e a d i n g  f r o m ,  as  I  n o r m a l l y  w o u l d  

a n y w a y ,  to  t h e  C o u r t  r e p o r t e r  f o r  c i t a t i o n s ,  

b u t  t h e r e  m a y  be  c e r t a i n  o t h e r  c h a n g e s  m a d e ,  

if  I  do  n o t  i n c l u d e  e v e r y t h i n g  t h a t  is  

w r i t t e n  h e r e  as  I  r e a d  t h r o u g h  it .

              *    *    *    *   

B e f o r e  t h e  C o u r t  is  a  M o t i o n  f o r  
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Proceedings
S u m m a r y  J u d g m e n t  f i l e d  by  t h e  D e b t o r  M C I ,  

I n c .  to  d i s a l l o w  C l a i m  No .  12 22 3  ( " M c L a u g h l i n  

C l a i m " )  f i l e d  by  C l a i m a n t  M a x  V .  M c L a u g h l i n ,  

et  al ,  ( " M c L a u g h l i n " ) .   T h e  D e b t o r  c o n t e n d s  

t h a t  no  i s s u e s  of  m a t e r i a l  f a c t  e x i s t  a n d  

t h a t ,  p u r s u a n t  to  F e d e r a l  R u l e  of  C i v i l  

P r o c e d u r e  56 ( c ) ,  as  i n c o r p o r a t e d  by  F e d e r a l  

R u l e  of  B a n k r u p t c y  P r o c e d u r e  70 56  a n d  F e d e r a l  

R u l e  of  B a n k r u p t c y  P r o c e d u r e  9 0 1 4 ,  it  is  

e n t i t l e d  to  s u m m a r y  j u d g m e n t  in  i t s  f a v o r  a n d  

d i s a l l o w a n c e  of  t h e  c l a i m .   M c L a u g h l i n  a r g u e s  

in  r e s p o n s e  t h a t  m a t e r i a l  f a c t s  a r e  in  

d i s p u t e ,  a n d  t h u s  t h a t  t h e  C o u r t  s h o u l d  

e i t h e r  r e j e c t  t h e  D e b t o r ' s  M o t i o n  or  g r a n t  

r e l i e f  p u r s u a n t  to  F e d e r a l  R u l e  of  C i v i l  

P r o c e d u r e  56 ( f ) .   

T h e  M c L a u g h l i n  C l a i m  a r o s e  o u t  of  

M c L a u g h l i n ' s  c l a s s - a c t i o n  s u i t  a g a i n s t  

M i s s i s s i p p i  P o w e r  C o m p a n y  ( " M P C " )  in  t h e  

U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  

of  M i s s i s s i p p i  in  2 0 0 1 .   T h a t  s u i t  r e l a t e d  to  

M P C ' s  i n s t a l l a t i o n  of  a  f i b e r  o p t i c  c a b l e  

s y s t e m  on  p o w e r l i n e  e a s e m e n t s  g r a n t e d  by  t h e  

c l a s s - a c t i o n  m e m b e r s '  p r e d e c e s s o r s - in -  
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Proceedings
i n t e r e s t .   M c L a u g h l i n  a l l e g e d  t h a t  t h e  u s e  of  

t h e  e a s e m e n t s  f o r  f i b e r  o p t i c  

t e l e c o m m u n i c a t i o n s  v i o l a t e d  t h e  t e r m s  of  t h e  

e a s e m e n t s  a n d  d e m a n d ed  r e l i e f  on  t h e o r i e s  of  

t r e s p a s s ,  u n j u s t  e n r i c h m e n t ,  a n d  n e g l i g e n c e .   

D u r i n g  t h e  c o u r s e  of  t h a t  s u i t ,  M P C  j o i n e d  

t h e  D e b t o r ,  w h o  l e a s e s  s p a r e  c a p a c i t y  on  

M P C ' s  f i b e r  o p t i c  s y s t e m  a n d  h e l p e d  f i n a n c e  

t h e  i n s t a l l a t i o n  of  t h a t  s y s t e m ,  to  t h e  

f e d e r a l  d i s t r i c t  c o u r t  a c t i o n  as  a  n e c e s s a r y  

p a r t y  u n d e r  F e d e r a l  R u l e  of  C i v i l  P r o c e d u r e  

19 ( a ) .   In  h i s  A m e n d e d  C o m p l a i n t ,  M c L a u g h l i n  

a l l e g e s  t h a t  t h e  D e b t o r  is  l i a b l e  f o r  

v i o l a t i o n  of  t h e  s u b j e c t  e a s e m e n t s  in  

c o n n e c t i o n  w i t h  t h e  i n s t a l l a t i o n  a n d  u s e  of  

t h e  f i b e r  o p t i c  c a b l e  s y s t e m ,  a n d  is  f u r t h e r  

l i a b l e  f o r  t r e s p a s s ,  u n j u s t  e n r i c h m e n t ,  a n d  

n e g l i g e n c e .   

As  M c L a u g h l i n  f i l e d  a  p r o o f  of  

c l a i m  a g a i n s t  t h e  D e b t o r  b a s e d  on  t h e  s t a t e  

l a w  c l a i m s  a s s e r t e d  in  t h e  d i s t r i c t  c o u r t  

l i t i g a t i o n ,  t h i s  C o u r t  h a s  " c o r e "  

j u r i s d i c t i o n  to  r e s o l v e  t h e  p r o o f  of  c l a i m  

p u r s u a n t  to  28  U . S . C .  13 34  a n d  28  U . S . C .  
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Proceedings
1 5 7 ( b ) ( 1 ) .   In  re  S . G .  P h i l l i p s  C o n s t r u c t o r s ,  

I n c . ,  45  F . 3 rd  70 2 ,  70 5  ( 2 nd  C i r .  1 9 9 5 ) .   

R u l e  56 ( c )  s t a t e s  t h a t  s u m m a r y  

j u d g m e n t  s h o u l d  be  g r a n t e d  if  t h e  r e c o r d  

d e m o n s t r a t e s  t h a t  " t h e r e  is  no  g e n u i n e  i s s u e  

as  to  a n y  m a t e r i a l  f a c t  a n d  t h a t  t h e  m o v i n g  

p a r t y  is  e n t i t l e d  to  j u d g m e n t  as  a  m a t t e r  of  

l a w . "   A  " g e n u i n e  i s s u e "  e x i s t s  w h e r e  " t h e  

e v i d e n c e  is  s u c h  t h a t  a  r e a s o n a b l e  j u r y  c o u l d  

r e t u r n  a  v e r d i c t  f o r  t h e  n o n - m o v i n g  p a r t y . "   

A n d e r s o n  v .  L i b e r t y  L o b b y ,  I n c . ,  4 7 7  U . S .  

2 4 2 ,  2 4 8 ,  1 0 6  S . Ct .  2 5 0 5 ,  91  L . Ed . 2 d  2 0 2  

( 1 9 8 6 ) .   T h e  e v i d e n c e  m u s t  be  " v i e w e d  in  t h e  

l i g h t  m o s t  f a v o r a b l e  to  t h e  p a r t y  o p p o s i n g  

t h e  m o t i o n . "   T e r m i n a t e  C o n t r o l  C o r p .  v .  

H o r o w i t z ,  28  F . 3 d  13 35 ,  1 3 5 2  ( 2 nd  C i r .  19 94 )   

( c i t a t i o n s  o m i t t e d ) .   " W h e n  t h e  m o v a n t  

d e m o n s t r a t e s  t h r o u g h  c o m p e t e n t  e v i d e n c e  t h a t  

no  m a t e r i a l  f a c t s  a r e  g e n u i n e l y  in  d i s p u t e ,  

t h e  n o n - m o v a n t  m u s t  s e t  f o r t h  s p e c i f i c  f a c t s  

s h o w i n g  t h a t  t h e r e  is  a  g e n u i n e  i s s u e  f o r  

t r i a l . "   W e s t e r n  W o r l d  I n s .  Co .  v .  S t a c k  O i l ,  

I n c . ,  92 2  F . 2 d  11 8 ,  12 1  ( 2 nd  C i r .  

19 9 0 ) ( i n t e r n a l  q u o t a t i o n  o m i t t e d ) .   " H o w e v e r ,  
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Proceedings
m e r e  c o n c l u s o r y  a l l e g a t i o n s ,  s p e c u l a t i o n ,  or  

c o n j e c t u r e  w i l l  n o t  a v a i l  a  p a r t y  r e s i s t i n g  

s u m m a r y  j u d g m e n t . "   C i f a r e l l i  v .  V i l l a g e  of  

B a b y l o n ,  9 3  F . 3 d  47 ,  51  ( 2 nd  C i r .  1 9 9 6 ) .   

" T h e  n o n - m o v a n t  c a n n o t  ' e s c a p e  s u m m a r y  

j u d g m e n t  by  m e r e ly  v a g u e l y  a s s e r t i n g  t h e  

e x i s t e n c e  of  s o m e  u n s p e c i f i e d  d i s p u t e d  

m a t e r i a l  f a c t s . ' "   W e s t e r n  W o r l d ,  92 2  F . 2 d ,  

at  12 1  ( c i t i n g  B o r t h w i c k  v .  F i r s t  G e o r g e t o w n  

S e c u r i t i e s ,  I n c . ,  8 92  F . 2 d  17 8 ,  1 8 1  ( 2 nd  C i r .  

1 9 8 9 ) ) .   

R u l e  56 ( f )  p r o v i d e s  t h a t  t h e  

n o n - m o v i n g  p a r t y  m a y  f i l e  an  a f f i d a v i t  

s t a t i n g  t h e  r e a s o n s  w h y  it  c a n n o t  p r o v i d e  t h e  

f a c t s  n e c e s s a r y  to  d e n y  t h e  s u m m a r y  j u d g m e n t  

m o t i o n .   T h i s  a f f i d a v i t  m u s t  e x p l a i n  " 1 )  w h a t  

f a c t s  a r e  s o u g h t  a n d  h o w  t h e y  a r e  to  be  

o b t a i n e d ,  2 )  h o w  t h o s e  f a c t s  a r e  r e a s o n a b l y  

e x p e c t ed  to  c r e a t e  a  g e n u i n e  i s s u e  of  

m a t e r i a l  f a c t ,  3 )  w h a t  e f f o r t  t h e  a f f i a n t  h a s  

m a d e  to  o b t a i n  t h e m ,  a n d  4 )  w h y  t h e  a f f i a n t  

w a s  un s u c c e s s f u l  in  t h o s e  a t t e m p t s . "   H u d s o n  

R i v e r  S l o o p  C l e a r w a t e r ,  I n c .  v .  D e p a r t m e n t  of  

t h e  N a v y ,  89 1  F . 2 d  4 1 4 ,  42 2  ( 2 nd  C i r .  19 8 9 ) .   
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Proceedings
O r d i n a r i l y ,  it  is  t r u e  t h a t  s u m m a r y  j u d g m e n t  

is  n o t  a p p r o p r i a t e  w h e r e  t h e  n o n - m o v a n t  h a s  

n o t  " h a d  t h e  o p p o r t u n i t y  to  d i s c o v e r  

i n f o r m a t i o n  t h a t  is  e s s e n t i a l  to  t h e  m o t i o n  

f o r  s u m m a r y  j u d g m e n t . "   H e l l s t r o m  v .  U . S .   

D e p t .  of  V e t e r a n  A f f a i r s ,  2 0 1  F . 3 d  94 ,  97  

( 2 nd  C i r .  2 0 0 0 ) ( c i t a t i o n s  o m i t t e d ) .   H o w e v e r ,  

it  is  e q u a l l y  t r u e  t h a t  it  is  w i t h i n  t h e  

d i s c r e t i o n  of  t h e  C o u r t  to  r e j e c t  t h e  56 ( f )  

a f f i d a v i t  w h e r e  t h e  a f f i d a v i t  " m e r e l y  

r e s t a t e s  t h e  c o n c l u s o r y  a l l e g a t i o n s  c o n t a i n e d  

in  [ t h e ]  c o m p l a i n t  a n d  a m p l i f i e s  t h e m  o n l y  

w i t h  s p e c u l a t i o n  a b o u t  w h a t  d i s c o v e r y  m i g h t  

u n c o v e r . "   C o n t e m p o r a r y  M i s s i o n ,  I n c .  v .  U . S .   

P o s t a l  S e r v i c e ,  6 4 8  F . 2 d  9 7 ,  10 7  ( 2 d  C i r .  

1 9 8 1 ) .   S e e  a l s o ,  T r e b o r  S p o r t s w e a r  Co . ,  I n c .  

v .  T h e  L i m i t e d  S t o r e s ,  I n c . ,  8 65  F . 2 d  50 6 ,  

5 1 2  ( 2 nd  C i r .  19 89 )  ( A f f i a n t  " p r o f f e r e d  no  

p e r s u a s i v e  b a s i s  f o r  t h e  d i s t r i c t  c o u r t  to  

c o n c l u d e  t h a t  f u r t h e r  d i s c o v e r y  w o u l d  y i e l d  

p r o o f . " )   

T h e  s t a t e  l a w  c l a i m s  a s s e r t ed  in  

t h e  M c L a u g h l i n  C l a i m  a r e  f o u n d e d  on  t h e  

m i s u s e  of  e a s e m e n t s  t h e  c l a s s - a c t i o n  m e m b e r s '  
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Proceedings
p r e d e c e s s o r s - in - i n t e r e s t  g r a n t e d  M P C  f o r  t h e  

c o n s t r u c t i o n  of  p o w e r l i n e s .   T h e s e  e a s e m e n t s  

s t a t e  in  t h e i r  r e l e v a n t  p a r t  t h a t  M P C  h a s  t h e  

r i g h t  " to  c o n s t r u c t ,  o p e r a t e  a n d  m a i n t a i n  

e l e c t r i c  t r a n s m i s s i o n  l i n e s  a n d  a l l  t e l e g r a p h  

a n d  t e l e p h o n e  l i n e s ,  t o w e r s ,  p o l e s  a n d  

a p p l i a n c e s  n e c e s s a r y  or  c o n v e n i e n t  t h e r e w i t h .   

. . . . "   D e b t o r ' s  M e m o r a n d u m  in  S u p p o r t  of  

M o t i o n ,  E x h i b i t  H .   In  a  s i m i l a r  c a s e  

l i t i g a t e d  by  M PC  i n v o l v i n g  o t h e r  e a s e m e n t s  

c o n t a i n i n g  t h e  s a m e  l a n g u a g e ,  t h e  M i s s i s s i p p i  

S u p r e m e  C o u r t  i n t e r p r e t e d  t h e  e a s e m e n t  as  

a l l o w i n g  t h e  i n s t a l l a t i o n  of  f i b e r  o p t i c  

c a b l e ,  b u t  a l s o  as  l i m i t i n g  t h e  u s e  of  t h e  

c a b l e  to  p u r p o s e s  " n e c e s s a r y  or  c o n v e n i e n t "  

to  t h e  p r o v i s i o n  of  e l e c t r i c i t y .   M c D o n a l d  v .  

M i s s i s s i p p i  P o w e r  C o m p a n y ,  7 3 2  So . 2 d  8 9 3 ,  8 9 7  

( M i s s .  1 9 9 9 ) .   T h e  M c D o n a l d  C o u r t  h e l d  t h a t  

m a t e r i a l  i s s u e s  of  f a c t  e x i s t e d  as  to  w h e t h e r  

M PC ' s  s u b l e a s e  of  s p a r e  c a p a c i t y  to  

t e l e c o m m u n i c a t i o n s  p r o v i d e r s ,  s u c h  as  t h e  

D e b t o r ,  w a s  " n e c e s s a r y  or  c o n v e n i e n t "  to  t h e  

p r o v i s i o n  of  e l e c t r i c i t y ,  a n d  t h e r e f o r e  

r e v e r s e d  t h e  t r i a l  c o u r t ' s  g r a n t  of  s u m m a r y  
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j u d g m e n t  on  t h a t  i s s u e  a n d  r e m a n d e d .   Id .   A  

M i s s i s s i p p i  C h a n c e r y  c o u r t  in  a  s e p a r a t e ,  b u t  

r e l a t e d  a c t i o n  s u b s e q u e n t l y  c o n c l u d e d  t h a t  

s u c h  s u b l e a s i n g  d o e s  n o t  in  f a c t  v i o l a t e  t h e  

t e r m s  of  t h e  e a s e m e n t ,  b u t  t h a t  f i n d i n g  of  

f a c t  w a s  n o t  r e v i e w e d  by  t h e  M i s s i s s i p p i  

S u p r e m e  C o u r t  on  a p p e a l .   S e e  M i s s i s s i p p i  

P o w e r  C o m p a n y  v .  H a n s o n ,  9 0 5  So . 2 d  5 4 7 ,  5 5 0  

( M i s s .  J a n .  6 ,  2 0 0 5 ) .   T h e  r e c o r d  h e r e  b e f o r e  

t h e  C o u r t  d o e s  s h o w  t h a t  t h e  i s s u e  u n r e s o l v e d  

by  M c D o n a l d ,  t h a t  is ,  w h e t h e r  or  n o t  M P C ' s  

s u b l e a s i n g  of  s p a r e  c a p a c i t y  is  " n e c e s s a r y  or  

c o n v e n i e n t "  to  t h e  p r o v i s i o n  of  e l e c t r i c i t y ,  

is  a  g e n u i n e  i s s u e  of  m a t e r i a l  f a c t ,  as  

M c L a u g h l i n ' s  R u l e  56 ( f )  a f f i d a v i t  is  a l m o s t  

s o l e l y  f o c u s e d  on  d i s p u t i n g  t h e  D e b t o r ' s  

c o n t e n t i o n  t h a t  s u c h  s u b l e a s i n g  is  

" n e c e s s a r y . "   T h e r e f o r e ,  t h i s  i s s u e  is  n o t  a  

p r o p e r  s u b j e c t  f o r  s u m m a r y  j u d g m e n t .   

H o w e v e r ,  t h i s  c o n c l u s i o n  is  n o t  

d i s p o s i t i v e  of  t h e  s u m m a r y  j u d g m e n t  m o t i o n  

b e f o r e  t h e  C o u r t .   M c L a u g h l i n  a l l e g e s  t h a t  

t h e  D e b t o r  is  l i a b l e  f o r  m i s u s e  of  t h e  

e a s e m e n t ,  a  d i f f e r e n t  i s s u e .   T h e  f i r s t  
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q u e s t i o n  t h i s  C o u r t  m u s t  a d d r e s s  in  r e s o l v i n g  

t h e  l i a b i l i t y  of  t h e  D e b t o r  c o n c e r n s  w h a t  

a c t i o n  or  a c t i o n s  c o u l d  c o n s t i t u t e  v i o l a t i o n  

of  t h e  s u b j e c t  e a s e m e n t s .   T h i s  C o u r t  

r e c o g n i z e s  t h a t  M c D o n a l d ,  u p o n  w h i c h  d e c i s i o n  

M c L a u g h l i n ' s  c l a i m s  r e s t ,  f o u n d  t h a t  t h e  

p o t e n t i a l  v i o l a t i o n  of  t h e  e a s e m e n t  r e l a t e d  

to  t h e  g r a n t i n g  of  a  s u b l e a s e  to  a n o t h e r  

p a r t y .   A c c o r d i n g ly ,  t h i s  C o u r t  a l s o  

r e c o g n i z e s  t h a t  no  m a t e r i a l  f a c t s  a r e  in  

d i s p u t e  t h a t  c o u l d  l e a d  to  t h e  c o n c l u s i o n  

t h a t  t h e  D e b t o r  is  l i a b l e  f o r  v i o l a t i n g  t h e  

s u b j e c t  e a s e m e n t s .   M o s t  o b v i o u s l y ,  M PC ,  n o t  

t h e  D e b t o r ,  is  a  p a r t y  to  t h e  e a s e m e n t  a n d  

b o u n d  by  i t s  t e r m s .   T h e  D e b t o r  s i m p l y  

e n t e r e d  i n t o  an  o t h e r w i s e  v a l i d  l e a s e  

a g r e e m e n t  w i t h  M P C  u n r e l a t e d  to  a n y  

e a s e m e n t s .   M o r e o v e r ,  t h e  D e b t o r  d i d  n o t  a n d  

c o u l d  n o t  g r a n t  a  s u b l e a s e ,  t h a t  is ,  c o m m i t  

t h e  a c t i o n  t h a t  m i g h t  c o n s t i t u t e  m i s u s e  of  

t h e  e a s e m e n t  u n d e r  M c D o n a l d .   M PC  a l o n e  w a s  

in  t h e  p o s i t i o n  to  s u b l e a s e  a n y  s p a r e  

c a p a c i t y .   M c L a u g h l i n  a r g u e s ,  h o w e v e r ,  t h a t  

t h e  D e b t o r  c o u l d  be  l i a b l e  as  an  a s s i g n  of  
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M PC ,  t h u s  h o l d i n g  t h e  s a m e  r i g h t s  a n d  b e a r i n g  

t h e  s a m e  r e s p o n s i b i l i t i e s  as  t h e  a s s i g n or .   

It  is  t r u e ,  as  M c D o n a l d  r e c o g n i z e d ,  t h a t  an  

a s s i g n  m a y  be  l i a b l e  f o r  m i s u s e  of  t h e  

e a s e m e n t .   H o w e v e r ,  no  f a c t u a l  d i s p u t e  h a s  

b e e n  r a i s e d  as  to  w h e t h e r  t h e  D e b t o r  is  an  

a s s i g n e e  of  M PC  r a t h e r  t h a n  a  s u b l e s e e .   

M c L a u g h l i n  o f f e r s  a  v a g u e  s u g g e s t i o n  t h a t  t h e  

D e b t o r  is  an  a s s i g n  a n d  t h a t  d i s c o v e r y  is  

n e e d ed  to  r e s o l v e  a  f a c t u a l  d i s p u t e  as  to  t h e  

e x a c t  r e l a t i o n s h i p  b e t w e e n  M PC  a n d  t h e  

D e b t o r .   T h i s  is ,  h o w e v e r ,  o n l y  a  c o n c l u s o r y  

a l l e g a t i o n  a n d  t h u s  i n s u f f i c i e n t  to  r a i s e  a  

f a c t u a l  d i s p u t e  a n d  p r e c l u d e  s u m m a r y  

j u d g m e n t .   M o r e o v e r ,  as  t h e  a f f i d a v i t  o f f e r s  

no  b a s i s  u p o n  w h i c h  to  b e l i e v e  t h a t  d i s c o v e r y  

m i g h t  p o s s i b l y  p r o v e  f r u i t f u l  as  to  t h i s  

i s s u e ,  M c L a u g h l i n  h a s  n o t  s a t i s f i e d  t h e  

r e q u i r e m e n t s  of  R u l e  56 ( f ) .   A c c o r d i n g l y ,  

t h i s  C o u r t  f i n d s  as  a  m a t t e r  of  l a w  t h a t  t h e  

D e b t o r  h a s  n o t  v i o l a t e d  t h e  e a s e m e n t  a n d  is  

e n t i t l e d  to  s u m m a r y  j u d g m e n t  on  t h i s  c l a i m .   

T h e  C o u r t  w i l l  n o w  t u r n  to  

M c L a u g h l i n ' s  t r e s p a s s  c l a i m s .   M i s s i s s i p p i  
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t r e s p a s s  l a w  " a l l o w s  a  p l a i n t i f f  d a m a g e d  by  a  

p h y s i c a l  i n v a s i o n  to  r e c o v e r  u p o n  a  s i m p l e  

s h o w i n g  t h a t  t h e  d e f e n d a n t  w a s  r e s p o n s i b l e  

f o r  t h e  p h y s i c a l  i n v a s i o n . "   D o n a l d  v .  A m o c o  

P r o d .  Co . ,  7 3 5  So . 2 d  1 6 1 ,  16 9  ( M i s s .  

19 9 9 ) ( q u o t i n g  C i t y  of  J a c k s o n  v .  F i l t r o l  

C o r p . ,  6 2 4  F . 2 d  13 84 ,  1 3 8 9  ( 5 th  C i r .  19 8 0 ) .   

M c L a u g h l i n ' s  f i r s t  t r e s p a s s  c l a i m  is  f o u n d e d  

u p o n  M PC ' s  p h y s i c a l  i n v a s i o n  of  t h e  

c l a s s - a c t i o n  m e m b e r s '  p r o p e r t y  d u r i n g  t h e  

i n s t a l l a t i o n  of  t h o s e  f i b e r  o p t i c  c a b l e s  t h a t  

v i o l a t e  t h e  e a s e m e n t .   T h e  s e c o n d  a l l e g e s  

t h a t  t h e  p r e s e n c e  of  t h o s e  f i b e r  o p t i c  c a b l e s  

t h a t  v i o l a t e  t h e  e a s e m e n t  c o n s t i t u t e s  a  

p h y s i c a l  i n v a s i o n  of  t h e  c l a s s - a c t i o n  

m e m b e r s '  p r o p e r t y .   To  s u r m o u n t  M c D o n a l d ' s  

l e g a l  c o n c l u s i o n  t h a t  M PC  h a d  t h e  a u t h o r i t y  

u n d e r  t h e  e a s e m e n t  to  i n s t a l l  t h e  f i b e r  o p t i c  

c a b l e ,  M c L a u g h l i n  p r o p o s e s  to  q u a n t i t a t i v e l y  

s e v e r  " n e c e s s a r y "  f r o m  " u n n e c e s s a r y "  c a b l e .   

T h i s  C o u r t  f i n d s  no  n e e d  to  a c c e p t  

M c L a u g h l i n ' s  i n v i t a t i o n  to  e n g a g e  in  a  m i n u t e  

p a r s i n g  of  f i b e r  o p t i c  c a b l e s  to  d e t e r m i n e  

w h i c h  s t r a n d s  e x c e e d  t h e  e a s e m e n t .   R a t h e r ,  
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as  w i t h  t h e  e a s e m e n t  c l a i m ,  t h e s e  t w o  

t r e s p a s s  c l a i m s  f a i l  to  p u t  on  a n y  m a t e r i a l  

f a c t s  i n t o  d i s p u t e  t h a t  w o u l d  s u g g e s t  t h e  

D e b t o r  is  " r e s p o n s i b l e "  f o r  e i t h e r  p u r p o r t e d  

i n v a s i o n .   M c L a u g h l i n  o f f e r s  o n l y  s p e c u l a t i o n  

to  d i s p u t e  t h e  D e b t o r ' s  p r o o f  t h a t  t h e s e  

f i b e r  o p t i c  c a b l e s  a r e  o w n e d  by  M PC ,  a n d  t h u s  

t h a t  M PC  is  l i a b l e  f o r  a n y  p h y s i c a l  i n v a s i o n  

d u e  to  t h e  p h y s i c a l  p r e s e n c e  of  t h e  c a b l e s .   

S i m i l a r ly ,  M c L a u g h l i n ' s  c o n t e n t i o n  t h a t  t h e  

D e b t o r  c o u l d  be  l i a b l e  u n d e r  an  a g e n c y  t h e o r y  

if  t h e  D e b t o r  p a i d  M P C  to  c o m m i t  t h e  t r e s p a s s  

is  i n a p p o s i t e  w h e r e  it  is  s u p p o r t e d  o n l y  by  

s u p p o s i t i o n s  t h a t  t h e  D e b t o r  e x e r c i s e d  t h a t   

d e g r e e  of  c o n t r o l .   M o r e o v e r ,  M c L a u g h l i n ' s  

R u l e  56 ( f )  a f f i d a v i t  f a i l s  to  p r o v i d e  a n y  

s u p p o r t  f o r  t h e s e  s p e c u l a t i o n s  a n d  

s u p p o s i t i o n s  or  a n y  g r o u n d s  f o r  a  r e a s o n a b l e  

e x p e c t a t i o n  t h a t  d i s c o v e r y  w o u l d  p r o v i d e  s u c h  

s u p p o r t .   

M c L a u g h l i n ' s  t h i r d  t r e s p a s s  c l a i m  

c o n c e r n s  t h e  D e b t o r ' s  u s e  of  t h e  f i b e r  o p t i c  

c a b l e .   M c L a u g h l i n  a l l e g e s  t h a t  t h e  " p u l s e s  

of  l i g h t "  t h a t  f l o w  t h r o u g h  a  f i b e r  o p t i c  
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c a b l e  d u r i n g  u s e  c o n s t i t u t e  a  p h y s i c a l  

i n v a s i o n  of  t h e  c l a s s - a c t i o n  m e m b e r s '  

p r o p e r t y  a n d  t h e r e f o r e  t r e s p a s s .   H o w e v e r ,  

" t r e s p a s s  r e q u i r e s  an  a c t u a l  p h y s i c a l  

in v a s i o n  of  t h e  p l a i n t i f f ' s  p r o p e r t y . "   L e a f  

R i v e r  F o r e s t  P r o d u c t s ,  I n c .  v .  S i m m o n s ,  6 9 7  

So . 2 d  1 0 8 3 ,  1 0 8 5  ( M i s s .  1 9 9 6 )  ( en  b a n c )  

( c i t i n g  B l u e  v .  C h a r l e s  F .  H a y e s  &  

A s s o c i a t e s ,  I n c . ,  2 1 5  So . 2 d  4 2 6  ( M i s s .  1 9 6 8 ) .   

I n t e r p r e t i n g  M i s s i s s i p p i  c a s e  l a w ,  t h i s  C o u r t  

c o n c l u d e s  as  a  m a t t e r  of  l a w  t h a t  " p u l s e s  of  

l i g h t "  do  n o t  s a t i s f y  t h e  r e q u i r e m e n t  of  a  

" p h y s i c a l "  i n v a s i o n ,  a n d  a r e ,  in  t h e  l a n g u a g e  

of  o t h e r  d e c i s i o n s ,  " i n t a n g i b l e "  p h y s i c a l  

p r e s e n c e s .   S e e  e . g . ,  t h i s  C o u r t ' s  d e c i s i o n s  

in  In  re  W o r l d c o m ,  I n c . ,  3 2 0  B . R .  7 7 2  ( B a n k r .  

S . D . N . Y .  2 0 0 5 )  a n d  In  re  W o r l d c o m ,  2 0 0 5  WL  

1 6 9 1 0 4 8  ( B a n k r .  S . D . N . Y .  2 0 0 5 ) .   S e e  a l s o ,  

C o o k  v .  R o c k w e l l  I n t e r n a t i o n a l  C o r p . ,  2 7 3  

F . S u p p . 2 d  1 1 7 5 ,  1 2 0 0 - 1 2 0 1  ( D . C o l o .  2 0 0 3 ) ;  

M a d d y  v .  V u l c a n  M a t e r i a l s  Co . ,  7 3 7  F . S u p p .  

1 5 2 8 ,  1 5 4 0  ( D . K a n .  1 9 9 0 ) ;  B o r l a n d  v .  S a n d e r s  

L e a d  Co . ,  3 6 9  So . 2 d  5 2 3 ,  5 3 1  ( A l a .  1 9 7 9 ) .   To  

h o l d  t h a t  t h e s e  p r e s e n c e s  c o n s t i t u t e  t r e s p a s s  
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w o u l d  be  to  r e n d e r  t h e  " p h y s i c a l "  r e q u i r e m e n t  

m e a n i n g l e s s .   " P u l s e s  of  l i g h t "  a r e  n o t h i n g  

m o r e  t h a n  e n e r g y  r a d i a t i o n  of  s p e c i f i c  

f r e q u e n c i e s ,  l i k e  r a d i o  w a v e s ,  x - r a y s ,  a n d  

U H F  t r a n s m i s s i o n s ,  a n d  c o n s i d e r i n g  s u c h  an  

e n e r g y  r a d i a t i o n  " p h y s i c a l "  f o r  p u r p o s e s  of  

t r e s p a s s  l a w  w o u l d  be  i n a p p r o p r i a t e .   T h i s  is  

to  s a y  n o t h i n g  of  t h e  a d d i t i o n al  p r o b l e m  of  

d e t e r m i n i n g  w h a t  p a r t y  o w n s  or  is  r e s p o n s i b l e  

f o r  s u c h  p u l s e s  of  l i g h t  in  t h e  c o u r s e  of  a  

f i b e r  o p t i c  c o m m u n i c a t i o n .   

M i s s i s s i p p i  l a w  d o e s  r e c o g n i z e ,  

h o w e v e r ,  t h a t  s u c h  " i n t a n g i b l e "  i n v a s i o n s  c a n  

c o n s t i t u t e  t r e s p a s s  w h e n  t h e y  r e s u l t  in  

d a m a g e  to  t h e  p h y s i c a l  p r o p e r t y .   W h e r e  " t h e  

p r o p e r t y  of  t h e  p l a i n t i f f  w a s  d a m a g e d  by  t h e  

p h y s i c a l  i n v a s i o n  of  d e l e t e r i o u s  a g e n t s  . . .  

t h e  r i g h t  of  t h e  p l a i n t i f f  to  r e c o v e r  d a m a g e s  

to  t h e  e x t e n t  t h a t  it  m a y  be  s h o w n  t h a t  t h e y  

p r o c e e d  f r o m  a  p h y s i c a l  i n v a s i o n  by  h a r m f u l  

a g e n t s  p r o c e e d i n g  f r o m  t h e  p l a n t  of  t h e  

d e f e n d a n t  is  c l e a r . "   K i n g  v .  V i c k s b u r g  Ry .  &  

L i g h t  Co . ,  42  So . 2 0 4  ( M i s s .  1 9 0 6 ) .   In  K i n g  

t h e  " d e l e t e r i o u s  a g e n t s "  w e r e  n o i s e ,  s m o k e ,  



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

17

Proceedings
s h o o t ,  c i n d e r s ,  a n d  v i b r a t i o n ,  w h i c h  m a y  be  

a n a l o g i z e d  to  " p u l s e s  of  l i g h t . "   E v e n  u n d e r  

t h i s  t h e o r y ,  h o w e v e r ,  M c L a u g h l i n ' s  c l a i m  

f a i l s ,  f o r  t h e r e  is  no  f a c t u a l  d i s p u t e  t h a t  

t h e  " p u l s e s  of  l i g h t "  a r e  h a r m l e s s  to  t h e  

c l a s s - a c t i o n  m e m b e r s '  p r o p e r t y .   

T h e r e f o r e ,  t h i s  C o u r t  c o n c l u d e s  as  

a  m a t t e r  of  l a w  t h a t  t h e  D e b t o r  is  n o t  l i a b l e  

on  a n y  of  M c L a u g h l i n ' s  t h e o r i e s  of  t r e s p a s s ,  

a n d  is  t h u s  e n t i t l e d  to  s u m m a r y  j u d g m e n t  on  

t h o s e  c l a i m s .   

M c L a u g h l i n  h a s  a l l e g e d  t w o  

a d d i t i o n a l  c l a i m s  f o r  u n j u s t  e n r i c h m e n t  a n d  

n e g l i g e n c e .   To  s u s t a i n  a  c l a i m  f o r  u n j u s t  

e n r i c h m e n t  u n d e r  M i s s i s s i p p i  l a w ,  " t h e  

p l a i n t i f f  n e e d  o n l y  a l l e g e  a n d  s h o w  t h a t  t h e  

d e f e n d a n t  h o l d s  m o n e y  w h i c h  in  e q u i t y  a n d  

g o o d  c o n s c i e n c e  b e l o n g s  to  t h e  p l a i n t i f f . "   

D o r s e y  M i s s i s s i p p i  S a l e s ,  I n c .  v .  N e w e l l ,  1 6 8  

So . 2 d  6 4 5 ,  6 5 1  ( M i s s .  1 9 6 4 ) .   S e e  a l s o ,  K o v a l  

v .  K o v a l ,  5 7 6  So . 2 d  1 3 4 ,  1 3 6  ( M i s s .  1 9 9 1 )  

( u n j u s t  e n r i c h m e n t  is  f o u n d  w h e r e  " t h e  p e r s o n  

s o u g h t  to  be  c h a r g e d  is  in  p o s s e s s i o n  of  

m o n e y  or  p r o p e r t y  w h i c h  in  g o o d  c o n s c i e n c e  
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a n d  j u s t i c e  he  s h o u l d  n o t  r e t a i n  b u t  s h o u l d  

d e l i v e r  to  a n o t h e r " ) .   As  M c L a u g h l i n  h a s  n o t  

p r o v i d e d  e v i d e n c e ,  or  s u g g e s t e d  t h e  

p r o d u c t i o n  of  s u c h  e v i d e n c e  in  h i s  R u l e  56 ( f )  

a f f i d a v i t ,  t h a t  t h e  D e b t o r  e n g a g e d  in  a n y  

i l l e g a l  or  i n e q u i t a b l e  c o n d u c t  in  r e l a t i o n  to  

M c L a u g h l i n ,  t h i s  C o u r t  f i n d s  as  a  m a t t e r  of  

l a w  t h a t  t h e  D e b t o r  is  n o t  l i a b l e  f o r  u n j u s t  

e n r i c h m e n t  a n d  g r a n t s  t h e  D e b t o r  s u m m a r y  

j u d g m e n t  on  t h i s  c l a i m .   

As  to  M c L a u g h l i n ' s  c l a i m  of  

n e g l i g e n c e ,  t h e  c o m p l a i n t  a n d  s u p p o r t i n g  

d o c u m e n t s  f a i l  to  s t a t e  a  r e c o g n i z a b l e  c a u s e  

of  a c t i o n  f o r  n e g l i g e n c e .   M c L a u g h l i n ' s  R u l e  

56 ( f )  a f f i d a v i t  s i m i l a r l y  f a i l s  to  s t a t e  a n y  

b a s i s  u p o n  w h i c h  d i s c o v e r y  m a y  p r o c e e d  on  

t h i s  i s s u e .   T h e r e f o r e ,  t h i s  C o u r t  g r a n t s  t h e  

D e b t o r  s u m m a r y  j u d g m e n t  on  t h i s  c l a i m .   

F i n a l l y ,  M c L a u g h l i n  h a s  r e q u e s t e d  

an  i n j u n c t i o n  a g a i n s t  t h e  D e b t o r  to  e n j o i n  

f u r t h e r  u s e  of  t h e  f i b e r  o p t i c  c a b l e  p a s s i n g  

a c r o s s  t h e  c l a s s - a c t i o n  m e m b e r s '  p r o p e r t y .   

T h o u g h  it  is  t r u e  t h a t  i n j u n c t i o n s  m a y  be  

g r a n t e d  to  h a l t  or  p r e v e n t  m i s u s e  of  an  
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e a s e m e n t ,  t h i s  C o u r t  d e c l i n e s  to  do  so  h e r e .   

M c L a u g h l i n  h a s  no  v a l i d  c l a i m  u p o n  w h i c h  to  

r e s t  s u c h  an  i n j u n c t i o n  as  a  r e m e d y .   

M o r e o v e r ,  e v e n  if  t h e r e  w a s  s u c h  a  c l a i m ,  t h e  

re m e d i a l  i m p o s i t i o n  of  an  i n j u n c t i o n  is  

f o r e c l o s e d  by  t h e  e m i n e n t  d o m a i n  p r o v i s i o n s  

u n d e r  M i s s .  C o d e  A n n .  S e c t i o n  7 7 - 9 - 7 1 5 .   

B a s e d  u p o n  t h e  f o r e g o i n g ,  

M c L a u g h l i n ' s  R u l e  56 ( f )  r e q u e s t  is  d e n i e d ,  

t h e  D e b t o r ' s  M o t i o n  f o r  S u m m a r y  J u d g m e n t  is  

g r a n t ed ,  a n d  C l a i m  No .  12 22 3  is  d i s a l l o w e d  in  

i t s  e n t i r e t y  a n d  no  i n j u n c t i o n  is  g r a n t e d .

              *    *    *    *   

T h e  D e b t o r  is  to  s e t t l e  an  O r d e r  

c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  o p i n i o n .   

F u r t h e r ,  in  t h e  s e t t l i n g  of  t h e  O r d e r ,  t h e  

D e b t o r  s h o u l d  s e t t l e  a  c o p y  of  t h e  t r a n s c r i p t  

of  t h i s  C o u r t ' s  d e c i s i o n  as  r e a d  i n t o  t h e  

r e c o r d  t o d a y .  
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            C  E  R  T  I  F  I  C  A  T  E

S T A T E  OF  N E W  Y O R K     )      
 :  SS :

C O U N T Y  OF  N E W  Y O R K    )

I ,  D E B O R A H  H U N T S M A N ,  a  S h o r t h a n d  

R e p o r t e r  a n d  N o t a r y  P u b l i c  w i t h i n  a n d  f o r  t h e  

S t a t e  of  N e w  Y o r k ,  do  h e r e b y  c e r t i f y :

T h a t  t h e  w i t h i n  is  a  t r u e  a n d  

a c c u r a t e  t r a n s c r i p t  of  t h e  p r o c e e d i n g s  t a k e n  

on  t h e  13 th  d a y  of  D e c e m b e r ,  2 0 0 5 .

I  f u r t h e r  c e r t i f y  t h a t  I  am  n o t  

r e l a t e d  by  b l o o d  or  m a r r i a g e  to  a n y  of  t h e  

p a r t i e s  a n d  t h a t  I  am  n o t  i n t e r e s t e d  in  t h e  

o u t c o m e  of  t h i s  m a t t e r .

IN  W I T N E S S  W H E R E O F ,  I  h a v e  h e r e u n t o  

s e t  my  h a n d  t h i s  21 st  d a y  of  D e c e m b e r ,  2 0 0 5 .

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
D E B O R A H  H U N T S M A N

AS  R E V I E W E D  A N D  M O D I F I E D  BY  T H E  C O U R T  
ON  12 / 13 / 05 .
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