UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre
WILLIAMS COMMUNICATIONS : Chapter 11 Case No.
GROUP, INC. and CG AUSTRIA, INC., : 02-11957 (BRL)
(Jointly Administered)
Debtors.
_______________________________________________________________ X

MEMORANDUM DECISION ON MOTION FOR
DIRECTIONSTO IMPLEMENT CONSENT ORDER

Raymond A. Levites (the “Adminigtrator”), the Administrator of the Securities Holder
Channeling Fund (the “Fund”), moves for this Court’ s directions in respect of the implementation of the
“Consent Order (1) Appointing Channeling Fund Administrator and (2) Approving Securities Holder
Channding Fund Digtribution Procedures’ entered on November 3, 2003 (the “Fund Order”). The
affected distributee parties-in-interest have filed postion papers in response to the motion. None have
chalenged this Court’ s jurisdiction to determine the Adminigtrator’ s motion.

Background

On September 20, 2003, this Court entered an order confirming the Second Amended Joint
Chapter 11 Plan (the “Plan”), of Williams Communications Group, Inc. and its direct and indirect
subgdiaries (together, “Williams®). The Plan, which was proposed by the Debtors, together with the
creditors committee appointed in the Chapter 11 cases (the "Creditors Committee"), and Leucadia

Nationa Corporation ("Leucadid'), provides, among other things, that certain claims of securities



holders (the “ Securities Plaintiffs’) asserted in a consolidated securities fraud class action case* (the
“Securities Action”), pending in the United States Didtrict Court for the Northern Didtrict of Oklahoma
(the “ Securities Court™), shdl be channeled to and satisfied from a Securities Holder Channeling Fund
(the “Fund”).2 The Plan contemplated that the Court would enter an order establishing procedures for
the Securities Plaintiffs to make claims againgt the Fund to the extent the clams were liquidated in the
Securities Action. In return, the Securities Plaintiffs would be enjoined from pursuing a number of
parties, including the officers and directors of Williams.

Under the Plan and the Fund Order, the Fund assets consst of (1) any recovery that could be
obtained under Williams' directors and officersliability insurance policies (the “D& O Insurance’) and
(2) 2% (1 million shares) of the WilTd Communications Group, Inc. (WilTel) common stock (the
“Stock™), which shares have since been converted to stock of Leucadia. Pursuant to the Fund

Digtribution Procedures, the assets of the Fund are to be distributed after receipt of an order of the

1 On and after January 29, 2002, multiple securities fraud class actions againg Williams
were filed in the Securities Court and subsequently consolidated. (In re: Williams Securities Litigetion,
Case No. 02-CV-72-H (M)). Those complaints alleged that Williams, its former corporate parent,
The Williams Companies ("TWC"), and certain of their respective officers and directors made false
and/or mideading statements and engaged in a scheme to defraud purchasers of the Debtor’ s securities
during the period July 24, 2000 through and including April 22, 2000). Subsequently, Alex Meruelo
was appointed Lead Plantiff by the Securities Court.

2 The Plan defines the Securities Holder Channeling Fund as " (a) theright to
receive 2% of the New WCG Common Stock (on a fully-diluted bass), to the extent that holders
of Securities Holder Channeled Actions become entitled to receive such stock pursuant to the
Securities Holder Channding Fund Distribution Procedures, and (b) any recoveriesthat can be
obtained from officer/director liability insurance policies of the Company or insurance carriers
that cover officers and directors of the Company or the Company's obligation to indemnify its
officersand directors.” (Plan, Attachment I, Section 1.1(102)).



Securities Court, or other court of competent jurisdiction, gpproving a Plan of Allocation among the
Securities Flantiffs. Assatsin the Fund remaining after distribution, if any, pursuant to the Plan of
Allocetion, are to be distributed 50% to Williams' unsecured creditors and 50% to Leucadia

The parties to the Securities Action are currently involved in mediation. In connection with that
mediation, an issue arose with respect to the assets of the Fund and whether the Stock in the Fund may
be fungibly used to satisfy the clams of the Securities Plantiffs before the D& O Insurance is exhausted.
Lead Plaintiff and the insurance carriers® contend that the claims (the “Claims’), etablished in the Plan
of Allocation should be satisfied equdly, i.e., pro rata, out of the D& O Insurance and the Stock.
However, the parties who negotiated the Plan - Leucadia, counsd for the Debtor and counsd for the
Creditors Committee - assert that the Claims are to be first satisfied by the D& O Insurance and, if
such insuranceisinaufficient to satify the Claims, the Securities Plaintiffs can avall themselves of the
Stock theresfter. All parties agree that this dispute is ripe for resolution by this Court. Based upon a
plain reading of the documents and the representations of the parties who negotiated the Plan, | find that
the Stock is amply a backstop againgt a potentid judgment or settlement in excess of the D& O

Insurance. Asexplained below, | find that thisis the dlocation that best comportswith and is

3 Opportunistically, Federal Insurance Company (“Federd”), one of the issuers of the D& O
insurance policies, filed a pleading with this Court arguing that the Stock “shall firg be utilized to pay
and [sc] settlement or judgment in the [Securities Action]” before any insurance proceeds are used. Of
course, Federa concedes that “neither Federal nor the other insurance companies were parties to these
proceedings, and thus did not participate in the creation of the Channding Fund and in negotiation of
the terms under which it was established.” See Memorandum of Third-Party Federa Insurance
Company in Response to Channeling Fund Adminigirator's Motion for Ingtructions asto
Implementation of Consent Order Dated November 3, 2003 Approving Securities Holder Channeling
Fund Distribution Procedures, dated October 6, 2005 (ECF # 606).

3



supported by the language of the Fund Order and the intention of the parties.
Discussion

Pursuant to section 7.1(g) of the Plan, this Court retained jurisdiction to resolve any disputes
with respect to the Fund Distribution Procedures. See Luan Investment SE. v. Franklin 145 Corp.
(InrePetrie Retail, Inc.), 304 F.3d 223, 230 (2d Cir. 2002).

During the Plan negotiation process, the Debtor, the Creditors Committee and Leucadia had
initidly agreed to resolve the Securities Claims by making the D& O Insurance, approximately $135
million, exdusively avalablein a“channdling fund” for the Securities Plaintiffs* When the Securities
Paintiffs wanted additiond consderation for the Clams, Leucadia agreed to contribute from its shares
under the Plan, one percent of the reorganized debtor’ s shares to the Channeling Fund if the Creditors
Committee’ s congtituency (who had negotiated to receive 55% of the reorganized debtor’ s shares)
made the same contribution.® Leucadia and the Creditors Committee apparently believed that the
D& O Insurance was adequate to satisfy the Securities Claims but agreed to backstop the insurance
with the Stock so long as the Stock would revert to the creditors and Leucadia if not needed to satisfy

the Securities Claims. Because of alender-imposed deadline for confirmation of the Plan, the

“ The definition of the Fund set forth in the Plan states that the Fund shdll consigt of:
“(a) theright to recelve 2% of the New WCG Common Stock (on afully diluted basis), to the extent
that the holders of Securities Holder Channeled Actions become entitled to receive such stock pursuant
to the [Fund Distribution Procedures]; and, (b) any recoveries that can be obtained from
officer/director liability insurance policies of the Company or insurance carriers that cover officers and
directors of the Company or the Company’s obligation to indemnify its officers and directors.” Section
1.1 (102) of the Plan (emphasis added).

® Unsecured creditors asserted over $4.8 billion of unsecured claims againgt Williams.



Channeling Fund was described generdly in the rlevant Plan documents with the detalls to be worked
out after confirmation.

The Securities Holder Channdling Fund Distribution Procedures were filed with the Court on
September 6, 2002 and subsequently amended on September 29, 2002 (the "Initid Procedures’). The
Initial Procedures provided, in relevant part, that on or before the tenth
business day following the Effective Date of the Plan, "the [Plan] Proponents shal propose”’ a
person to serve as adminigtrator of the Securities Holder Channdling Fund (the "Channding
Fund Adminigrator") established by the Plan, and that such proposa shall be made by filing a
notice identifying the proposed adminigtrator with the Court and serving such notice upon certain
parties. On October 29, 2002, Leucadia filed with the Court a"Notice of Proposed Administrator for
the Securities Holder Channdling Fund” (the "Appointment Notice'). On November 22, 2002, the
Lead Paintiff filed an objection to the Appointment Notice and his own Proposed Securities Holder
Channding Fund Digtribution Procedures. After negotiations among the parties, the Lead Plaintiff's
objection was resolved and on November 3, 2003, this Court entered the Fund Order.  Attached to
the Fund Order as Exhibit A were the Fund Distribution Procedures.

The Fund Digtribution Procedures provide in rlevant part that:

(the “D& O palicies’) shdl fird be utilized to satisfy the obligations of the director and officer

defendants in the [Securities Action] pending in the Securities Court, either pursuant to a

judgment entered by the Securities Court or another court of competent jurisdiction or afina

order gpproving a settlement by the Securities Court or another court of competent jurisdiction.

To the extent there are any D& O Policy proceeds remaining after the satisfaction of such

obligations and these remaining proceeds are available to the Fund, such proceeds shal
become assets of the Fund to be distributed in accordance with the procedures set forth herein.




See Section 11(c) of the Fund Digtribution Procedures. The plain language of that section demonstrates
that the D& O Insurance was to be used to satisfy the Clamsfirst. In addition, when read in
conjunction with Section I11(c), which provides that any resdua stock and or cash remaining after all
clams and expenses have been paid shdl be distributed to the unsecured creditors and Leucadia, it is
clear that the parties intended that the D& O Insurance be exhausted before the Stock contributions
from Leucadia and the unsecured creditors be used to pay the claims of the Securities Plaintiffs®

Lead Plantiff also argues that the D& O Insurance done was no congderation for the
Channeling Injunction because he had aright to sue for it anyway. However, the Creditors Committee
contends that without the Plan, the Committee would be entitled to the $135 miillion in D& O Insurance
and that it could get to the proceeds fagter than the Lead Plaintiff. Instead, through the Plan and the
Channeling Injunction, the Securities Plaintiffs received the right to pursue the D& O Insurance without
competition from the Committee. (See Memorandum of Officid Committee of Unsecured Creditorsin
Support of Confirmation of the Second Amended Joint Plan of Reorganization dated September 27,
2002; ECF doc# 373).

Lagtly, the result here is condstent with the equitable dictates of the marshding of assets

doctrine historicaly recognized in bankruptcy. Thus, where one creditor can reach two funds of the

® In at least one of his pleadings filed with in this case, the Lead Plaintiff gopearsto have
understood that the D& O Insurance was the primary source of recovery on the Clams. “[T]o the
extent that the Channdling Injunction seeks to relegate Plaintiff primarily to the directors and officers
liability insurance palicies, such consderation is inadequate and even illusory to the extent thet these
insurers disclam coverage for any reason.” See Lead Plaintiffs Supplementa Objection to
Confirmation of Amended Plan dated September 24, 2002 (ECF doc. # 366) (emphasis added).




debtor and another creditor can only reach one of those two funds, a court will require the first creditor
initidly to attempt to satisfy his claim out of the asset unavailable to the second creditor. Seelinre
Eastern Freight Ways, Inc., 577 F.2d 175 (2d Cir.1978).
Conclusion

The plain language of the Fund Order provides that the D& O Insurance proceeds “shdl be
first utilized’ to pay the Clams of the Securities Plaintiffs. This“firgt utilized” language is dear and
unambiguous. Conversdly, there is no supportive language for the proposition that the D& O Insurance
and the Stock be paid out “pro rata.” The documents were negotiated by sophisticated, experienced
counsd who were well aware of the existence and availability of Smple expressive language, i.e, pro
rata.  Accordingly, the order settled by the Administrator shall be entered.

Dated: New York, New York
October 26, 2005

/s Burton R. Lifland
United States Bankruptcy Judge




