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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
POUGHKEEPSIE DIVISION

Chapter 7
ANTHONY J. RIOS, Case No. 05-55002 (CGM)

MEMORANDUM DECISION STRIKING DEBTOR'SCHAPTER 7/ PETITION
FOR FAILURE TO COMPLY WITH 11 U.S.C. 8 109(h)(1)

CECELIA G.MORRIS, U.S.B. J.:

The issueraised in this matter is whether a Chapter 7 debtor’ sfallure to seek
credit counseling as required by 11 U.S.C. § 109(h)(1) or seek an extenson of time to
obtain the necessary credit counsdling as set forth in § 109(h)(3) voids the bankruptcy
filing completely, or merely renders the case subject to dismissal. The Court finds that
under these circumstances, the Chapter 7 case should be stricken, as opposed to
dismissed. Inthis case, the Debtor’ s failure to obtain credit counseling within the 180-
day period prior to thefiling of his bankruptcy petition, and the concomitant failure to
move for an extension of time to do so and thereby make the showing necessary under 8
109(h)(3)(A), made Debtor indigible for bankruptcy relief and rendered his case void ab
initio. Asno case was commenced by the filing of Debtor’ s bankruptcy petition, the
Court does not reach the additional arguments™ made by the U.S. Trustee in support of
dismissa of the Chapter 7 filing. The Court finds that no bankruptcy case was effectively

commenced by the Debtor’ s petition and thus dismissal is not necessary.

! The U.S. Trustee had also argued that Debtor’ s case should be dismissed pursuant to 11 U.S.C.
§ 707(a)(3) for failure to comply with § 521(a)(1).



JURISDICTION

The Court has jurisdiction over this contested matter under 28 U.S.C. 88 1334(a)
and 157(a) and the standing order of reference to bankruptcy judges dated July 10, 1984
sgned by acting Chief Judge Robert J. Ward. Thisisa core proceeding under 28 U.S.C.
§157(b). Thefollowing opinion congtitutes the Court’ s findings of fact and conclusions
of law under Bankruptcy Rules 9014 and 7052.

BACKGROUND FACTS

Debtor Anthony Rios (the “ Debtor”) filed the instant Chapter 7 petition on
October 19, 2005. Debtor did not file his Schedules and Statement of Financia Affairs
with his bankruptcy petition. These were due to be filed on November 3, 2005, but were
not filed by the deadline. Debtor dso faled to timely file a certificate credit counsding

or move for an extension of time to file same pursuant to 11 U.S.C. § 109(h)(3).

On November 8, 2005, the U.S. Trustee moved to dismiss Debtor’ s Chapter 7
case, citing these deficiencies as grounds for dismissal, see ECF Docket No. 6. On
November 10, 2005, two days after the Trustee' s motion was made, Debtor filed his
Schedules and Statement of Financid Affairs. Accompanying Debtor’s scheduleswas a
letter entitled “Opposgtion,” see ECF Docket No. 10, drafted by Debtor’ s father, Jose
Rios, who aso signed Debtor’ s bankruptcy petition as the person who prepared Debtor’s
bankruptcy petition. The Opposition pleaded ignorance of the new requirements under
BAPCPA and promised compliance within a short period of time. On November 17,

2005, Debtor filed his certificate of credit counsdling.



DISCUSSION

Section 301(a) of the Bankruptcy Code states in pertinent part that “ A voluntary
case under a chapter of thistitle is commenced by the filing with the bankruptcy court of
apetition under such chapter by an entity that may be a debtor under such chapter.” 11
U.S.C. § 109(h)(emphasis added), added by the Bankruptcy Abuse Prevention Consumer
Protection Act of 2005 (“BAPCPA”) statesin relevant part that:

[A]nindividua may not be a debtor under thistitle unless such
individua has, during the 180-day period preceding the date of filing of

the petition by such individud, received from an gpproved nonprofit

budget and credit counseling agency described in section 111(a) an

individud or group briefing (including a briefing conducted by telephone

or on the Internet) that outlined the opportunities for available credit

counsdling and assisted such individud in performing arelated budget

andyss...

Alternatively, a putative debtor may be exempt from seeking the requisite credit
counsdling if she meets the requirements of 8 109(h)(3). That section providesthat an
exemption is available to an individua who certifies to the Court: (1) that exigent
circumstances merit awaiver of the requirements st forth in 8 109(h)(1); and (2) that
debtor sought but was unable to procure counseling services during the five days prior to
the bankruptcy filing; additiondly (3) such certification must meet the Court’s
satisfaction.

The Debtor neither sought credit counsding prior to filing the bankruptcy petition
nor made the gppropriate certification to the Court evidencing digibility for an

exemption. Recent case law interpreting § 109(h) indicates that afailure to make the

requisite showing in a properly filed motion brought pursuant to 11 U.S.C. 8 109(h)



requires the bankruptcy court not to merely dismiss, but to strike the bankruptcy filing,
see In re Hubbard, 2005 WL 3117215 at * 8 (Bankr. S.D. Tex. Nov. 16, 2005). The
court in Hubbard held that debtors who failed to make the requisite showing pursuant to
§ 109(h) were not digible to be debtors, despite having obtained counseling post petition,
relying on legal precedent that looked to the bankruptcy filing date as the date of
determining ligibility for bankruptcy relief. Although the Debtor in this case did obtain
credit counsgling post-petition, the BAPCPA is clear that a debtor must undergo credit
counseling prior to filing for bankruptcy absent requesting, and being granted, an
exemption pursuant to 11 U.S.C. 8§ 109(h)(3). Hubbard aso cited 11 U.S.C. § 301,
which provides that a voluntary case is only commenced by the filing of a petition by a
party who may be adebtor. Id. at *8. See also Inre Cleaver, 2005 WL 3099686 at *5
(Bankr. S.D. Ohio Nov. 17, 2005) (*Pursuant to the newly enacted changes to the
Bankruptcy Code, an individua must receive briefing prior to filing for bankruptcy
protection, or he must submit a certification to the court describing exigent circumstances
and detailing the unavailahility of the credit briefing during the five days after requesting
it.”).

Under the BAPCPA, Congressiond intent is clear that credit counsdling is
required prior to filing, as a prerequisite for bankruptcy relief, to provide putative debtors
with the opportunity to make informed choices asto financid dternatives available,
including the possibility of seeking bankruptcy protection. See H.R. Rep. 109-31(1), at
89 (“[BAPCPA] requires debtors to receive credit counseling befor e they can be eligible
for bankruptcy relief so that they will make an informed choice about bankruptcy, its

dternatives, and consequences.”) and at 104 (2005) (“[t]he legidation's credit counseling



provisons are intended to give consumersin financia distress an opportunity to learn
about the consequences of bankruptcy-such as the potentidly devastating effect it can
have on their credit rating - before they decide to file for bankruptcy relief.”) (emphasis
supplied). If afiling is dismissed, as opposed to stricken, as consequence of the failure to
seek credit counsdling prior to the bankruptcy filing, then debtors may not be digible for
the full panoply of protections provided by 11 U.S.C. § 362 if they choose, after
rectifying their error in failing to seek credit counsdling, to file for bankruptcy protection
inthefuture. See, e.g. 11 U.S.C. § 362(c)(3) (terminating automeatic stay 30 days after
second bankruptcy filing if more than asingle caseisfiled by an individuad debtor within
the prior year and placing the burden on debtor to seek an extension of the automatic
stay).? The Court thinks that dismissal for failure to seek credit counsdling achieves a
result Congress intended to avoid; that is, future limitation of debtor protection under the
BAPCPA. Indeed, Congress could have made failure to seek credit-counsdling cause for
dismissa under the revised 11 U.S.C. § 707, but did not. In enacting 8§ 109(h)(1),
Congress sought to enlarge debtors  optionsin the face of financid difficulty, not limit
them. Congress intended that debtors would inform themselves of their options prior to
bankruptcy filing by participating in credit counsdling, and if bankruptcy continued to be

the best option, debtors could avail themsdaves of that dternative. It istherefore

2 |n rendering thisopinion, the Court is not unmindful of the decisionininre Flores, 291 B.R. 44, 51
(Bankr. S.D.N.Y. 2003) (bankruptcy petition filed in violation of 11 U.S.C. § 109(g) did not render the
bankruptcy filing void ab initio). Theinterpretation of § 109(h) in this opinion has far reaching
implications for both debtors and creditors. The Court agrees with the procedure in Flores that required
creditors to seek a court determination as to whether a case was properly commenced prior to taking any
actionin reliance on debtors’ eligibility pursuant to § 109. In writing this opinion, the Court considers that
under the BAPCPA version of § 362, the stay is considerably “less automatic.” The Court therefore
cautions all debtors and creditorsto carefully read all applicable provisions of the Bankruptcy Code to
determineif the stay isin effect. A party ininterest, including a debtor, can only be certain that a case has
not been commenced because of afailure to comply with 8 109(h) after a court has ruled that the filing is
void ab initio.



gpparent that Congress did not intend the credit- counsding requirement to limit the
availability or extent of bankruptcy relief for debtors, which dismissal would accomplish,
and thus, dismissal isingppropriate. The Court instead finds that because the Debtor was
indigible for bankruptcy reief; the bankruptcy case was never properly commenced and
istherefore stricken.
CONCLUSION

Based upon the foregoing, it isthe Court's belief that Congress did not intend for
debtors to enjoy the protections, or suffer the consequences, provided in the Bankruptcy
Code unless or until they received the credit counseling required by 11 U.S.C. § 109(h).

For the reasons set forth above, the Debtor’s case is stricken.

Dated: Poughkeepsie, New York
December 19, 2005
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CecdiaG. Morris, U.S.B.J.



