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Before the Court isamotion by Plantiff 11G Capitd LLC (“I1G”) for an order
requiring the Court to abgtain from hearing and remanding to the New Y ork State
Supreme Court, New Y ork County (the “ State Court”) the above-captioned adversary
proceeding, removed to this Court by Defendant, Wollmuth Maher & Deutsch, LLP
(“WMD”). WMD asserts that this Court hasjurisdiction to hear the 11G action and that
11G has not proven the elements for mandatory abstention, discretionary abstention or
equitable remand. For the reasons st forth below, the motion is granted.

FACTS

The following facts are relevant and are determined for purposes of this motion
only. MarketXT, Inc. (“MarketXT"), whose principal was Omar Amanat, was an
electronic communications network for securities trading on the NASDAQ Stock
Exchange. Archipeago Securities LLC and its effiliates (* Archipelago”) and REDIBook
ECN L.L.C., now gpparently merged with Archipelago (“REDIBookK”), were among
MarketXT’ s customers.

In 2002, MarketXT dlegedly began factoring its accounts receivable and entered
into a Factoring and Security Agreement dated July 16, 2002, with 1G, as amended by
the First Amendment of Factoring and Security Agreement aso dated July 16, 2002 (the

“Factoring Agreement”). It isdleged that pursuant to the Factoring Agreement, [1G



would purchase certain accounts from MarketXT. 11G aso allegedly received and
perfected afirst priority security interest in certain MarketX T collaterd to secure
obligations owed to it by MarketXT. Itisclamed that at or about the date of the
Factoring Agreement, Archipelago and REDIBook, two MarketX T accounts, owed
MarketXT $4,085,024.75 and $3,031,086.73, respectively. |1G dlegesthat it informed
Archipelago and REDIBook that MarketX T had assigned its present and future accounts
to 11G and sent to Archipelago and REDIBook invoices providing an 11G mailing address
for ther future payments on the MarketX T debt.

On April 25, 2002, three months prior to the execution of the Factoring
Agreement, MarketXT had commenced an arbitration proceeding against Archipelago
and REDIBook before the National Association of Securities Deders (“NASD”) entitled
In the Matter of Market XT, Inc. v. Archipelago LLC and REDIBook ECN LLP, NASD
DR No. 02-2459 (the “ Arbitration Proceeding”). The proceeding was to recover
approximately $6.4 million in receivables. MarketXT had retained WMD to prosecute its
clamsin the Arbitration Proceeding on a contingency fee bass. 11G contends that it
informed WMD by letter dated December 18, 2002, that 11G held an assignment of
MarketXT’s present and future accounts and that all proceeds collected from accounts
should be paid to 11G as MarketX T’ s assignee.

On February 10, 2003, MarketX T and Archipelago settled the Arbitration
Proceeding by executing a settlement agreement (the * Settlement Agreement”).
MarketXT, by and through Amanat, warranted and represented in the Settlement
Agreement that it had provided a complete list of al accounts assgned to any factor, that

the Archipelago and REDIBook clams had not been assigned to a third party, that the



clams were property of MarketXT, Inc., that no third party claimed ownership thereto
and that MarketXT had the authority to direct payment of the settlement proceeds.
Archipelago represented and warranted that it could enter into the Settlement and
Agreement and such action would not violate the rights of any third party. Archipelago
paid atotal of $3,101,866.39 in settlement proceeds, $640,144.25 of which was paid
directly to WMD for its fees and $2,461,722.14 of which was paid to MarketXT.
Subsequent to the distribution of the settlement proceeds, a dispute broke out as to
whether Amanat and MarketXT had any further ligbility to WMD. To induce WMD to
accept payment of less than the full amount due to it, Amanat executed an Affidavit and
Agreement on September 22, 2004 (the “ Affidavit and Agreement”). In the Affidavit and
Agreement, Amanat represented and warranted thet (1) al the representations made in
the Settlement Agreement were true, accurate and complete; (2) 11G had demanded
proceeds from accounts to which it was not entitled under the Factoring Agreement; (3)
no defaults or circumstances existed under the Factoring Agreement that would have
prevented direct payment of the settlement proceeds to MarketXT; (4) MarketXT did not
violate 11G’ s rights by directing distribution of the settlement proceeds in the manner
directed by the Settlement Agreement; and (5) Amanat assured WMD personndl in
writing of the above representations after reviewing the Factoring Agreement with the
assistance of counsd.! Amanat also expressly agreed that WMD could assert a direct

dam against him if any of the representations and warranties proved false’

! The representations and warrantiesin full are as follows:
5 .... Inthat Settlement Agreement, both [MarketXT] and | made certain
representations to and for the benefit of Archipelago, to induce Archipelago to make
payment of the settlement proceeds as provided in the agreement. | believed that all
representations made by [MarketX T] and myself in the Settlement Agreement weretrue,
accurate and completein all material respects at the time they were made, and | have no
reason to believe now that those representations were either false, inaccurate or omitted



An involuntary case was thereafter commenced againg Amanat under Chapter 7
of the Bankruptcy Code, and the Court entered an order for relief on January 28, 2005.
On February 8, 2005, 11G commenced the State Court action and asserted six state law

causes of action againg WMD, dleging that WMD was responsible for breach of

any material facts. | hereby reaffirm under oath the truth of all of the representations
made by both [MarketXT] and mein the Settlement Agreement. . .. WMD personnel
working on the settlement insisted that | not sign the Settlement Agreement unless all of
the representations made by [MarketXT] and me were true, accurate and completein all
material respects, since both WMD and A rchipelago would be relying on [MarketX T’ s]
power to direct payment of the settlement proceeds as provided in the agreement. [t
should be noted that the list of factored accounts attached as Exhibit A to the Settlement
Agreement was created and prepared by [MarketX T], and was included to lend support to
our representations to Archipelago that no factor, including 11G, had acquired the
Archipelago account.
6. At no time prior to consummation of the Archipelago settlement, had I1G ever
notified [MarketX T] that a default under the Factoring Agreement occurred or was
continuing. In addition, at no time prior to the consummation of the Archipelago
settlement did a default exist under the Factoring Agreement. There were no unsatisfied
Obligations, as defined the Factoring Agreement, at the time of the Archipelago
settlement. Based on my own review and consultation with [MarketXT] personnel and
upon confirmation by Mr. Araneo, | concluded that the lettersthat 11G’s counsel sent in
December 2002 demanding payment of the proceeds of accounts which were not
Purchased A ccounts constituted demands for rights to which I1G was not entitled under
the Factoring Agreement. Accordingly, | was comfortable directing that the Archipelago
settlement proceeds be paid in the manner described in the Settlement Agreement. WMD
was careful to insist that [MarketX T] assure the firm in writing, which we did, that there
were no defaults or other circumstances under the Factoring Agreement which would
preclude [MarketX T’ ] right to direct payment of the Archipelago settlement proceedsin
accordance with the Settlement Agreement.
7. | did not believe at the time, and do not believe now, that [MarketXT] violated
any rights of 11G in directing payment of the Archipelago settlement proceedsin the
manner set forth in the Settlement Agreement.
8. | directed WMD that the Archipelago Settlement Agreement should provide that the net
proceeds after payment of WMD’sfee would go directly to [MarketXT]. WMD personnel asked
for assurances that it was permissible under the Factoring Agreement for the proceeds to be paid to
[MarketXT] and not to 11 G, and after consultation with [MarketXT’s] in house counsel, and
review of the Factoring Agreement, | came to the conclusion that payment in that fashion was
proper, and directed that the Settlement Agreement provide for such payment.

(Affidavit and Agreement at 11 5-8.)

2 The language of the representation in full isthe following:
| understand that WMD isrelying on the truth of the statementsin this Affidavit in
deciding whether to settle claims WMD has against [MarketXT] and mefor less than the
face amount of those claims. | hereby agreethat if any of the foregoing statements made
by me are untrue, or omit to state amaterial fact, that WMD may revoke any waivers or
releases that inure to my personal benefit and seek to recover from me the difference
between what WMD receivesin any settlement and the full amount of WMD’sclaim. |
hereby waive and agree not to assert the statute of limitations, laches or estoppel as a
defense to any such action.

(Affidavit and Agreement at 1 9.)



fiduciary duties, impairment of a security interest, violation of an equitable lien, tortious
interference with contractud relations, concealment and intentiond disregard of the
assgnment of the accountsto I1G. All of these clams are based on New Y ork law and
New York’s Attorney Disciplinary Rules. On March 9, 2005, WMD filed a contingent,
unliquidated proof of claim against the Amanat estate based on Amanat’s alleged
potentid ligbility to WMD for indemnification based on the representations in the
Affidavit and Agreement. WMD then, on March 10, 2005, removed the State Court
action to this Court.> On April 22, 2005, 11G moved to remand the action back to State
Court.

MarketXT subsequently commenced a voluntary case under Chapter 11 of the
Bankruptcy Code, and the Court entered an order for relief on June 15, 2005. WMD filed
asupplementa removal petition on July 5, 2005 based on the MarketX T case, and I1G
moved to remand the supplementd petition on August 5, 2005. WMD alegesthat it will
file a contingent, unliquidated proof of claim prior to MarketX T’ s bar date, based on
MarketX T’ s alleged potentid ligbility to WMD for indemnification as aresult of the
representations and warranties made by MarketX T in the Settlement Agreement.*

DISCUSSION
|. TheCourt Has“ Related To” Jurisdiction over thelIG Action

Under 28 U.S.C. § 1334, didtrict courts have origind but not exclusve

jurisdiction over dl civil proceedings arisng under, arising in or related to cases under

title 11, which they have referred to the bankruptcy judges for thisdigtrict. Actions

311G claims that WM D removed the State Court action on March 9, 2005. (See Aff. in Supp. of 11G’sMot.
to Remand to State Ct. Action, or Abstain at 2.)
*WMD has already filed two proofs of claim against MarketX T Holdings Corp., the parent corporation of
MarketXT, which isinits own Chapter 11 case.



arisng under title 11 involve daims “predicated on aright created by a provision of title
11" Drexel Burnham Lambert Group, Inc. v. Vigilant Ins. Co., 130 B. R. 405, 407
(SD.N.Y. 1991). Actionsarisngintitle 11 involve clamsthat are not based “on any
right expresdy created by title 11, but nevertheless, would have no existence outside of
bankruptcy.” Id. at 407. Actions“related to” a case under title 11 involve clams whose
outcomes “ could concelvably have any effect on the estate being administered in
bankruptcy.” Id. The Second Circuit' stest “for determining whether litigation has a
ggnificant connection with a pending bankruptcy proceeding is whether its outcome
might have any ‘concelvable effect’ on the bankrupt estate.” Publicker Indus. Inc. v.
United Sates (In re Cuyahoga Equip.), 980 F.2d 110, 114 (2d Cir. 1992), citing Pacor,
Inc. v. Higgins, 743 F.2d 338, 340-41 (3d Cir. 1983).

Many cases have held that a bankruptcy court has “related to” jurisdiction over
non-debtor litigation if the edtate is obligated to indemnify or contribute to the losing
party. See, e.g., New York City Employees Ret. Sys. v. Ebers (In re Worldcom, Inc. Sec.
Litig.), 293 B.R. 308, 324 (S.D.N.Y. 2003) (court held that a contribution claim could
conceivably affect the bankruptcy estate because it could dter the distribution of assets
among creditors); Bond St. Assocs. v. Ames Dep’t. Stores, Inc., 174 B.R. 28, 33
(SD.N.Y. 1994) (court found reasonable basis for jurisdiction absent an indemnification
agreement where the third- party defendant would “normaly have adam” for
indemnification againg the debtor); In re Masterwear Corp., 241 B.R. 511, 516-17
(Bankr. S.D.N.Y. 1999) (court held that third- party action involving indemnification
claim could conceivably affect the Debtor). A court has“related to” jurisdiction over a

contractua and absolute obligation to indemnify even if the debotor’ s liahility is not



definite. See Hunnicut Co. v. TIX Cos. (Inre Ames Dep’'t Sores, Inc.), 190 B.R. 157,
160-61 (S.D.N.Y. 1995); In re Brentano’'s Inc., 27 B.R. 90, 92 (Bankr. S.D.N.Y. 1983),
rev’d and remanded on other grounds, 36 B.R. 90 (S.D.N.Y. 1984); Kelley v. Nodine (In
re Salem Mortgage Co.), 783 F.2d 626, 634 (6th Cir. 1986). A court also has“related to”
jurisdiction over adisputed or conditiona obligation to indemnify that has a*“reasonable
legd basis” InreWorldcom, Inc. Sec. Litig., 293 B.R. at 317.

An express contract or an implied obligation can give rise to theright to
indemnification. Luedke v. Delta Air Lines, Inc., 159 B.R. 385, 389 (S.D.N.Y. 1993),
quoting Bellevue S. Assocs. v. HRH Constr. Corp., 78 N.Y.2d 282, 296, 574 N.Y.S.2d
165, 171, 579 N.E.2d 195, 201 (1991). Implied indemnification is a restitution concept
that “* permits shifting the loss because to fail to do so would result in the unjust
enrichment of one party at the expense of the other.”” 1d. a 389, quoting Mas v. Two
Bridges Assocs., 75 N.Y.2d 680, 690, 555 N.Y.S.2d 669, 674, 554 N.E.2d 1257, 1262
(1990). Implied indemnification clams may rest on severa grounds, such as a* separate
duty owed the indemnitee by the indemnitor” or when *one of two partiesis consdered
actively negligent or the primary or principal wrongdoer.” Id. at 389, quoting Bellevue S.
Assocs., 78 N.Y.2d at 296, 574 N.Y.S.2d at 171, 579 N.E.2d at 201.

The outcome of the 11G Action would have a conceivable effect on one or both
bankruptcy estates if WMD loses the suit with 11G and Amanat or MarketXT is obligated
to indemnify WMD.> 11G assartsthat WMD has no daim of implied indemnity against

MarketXT or Amanat because WMD dlegedly knew about 11G’s claim to the Settlement

® 11G’ sreliance on predominantly Third Circuit authority in arguing that “related to” jurisdiction is
precluded where alater lawsuit is necessary to determine the estate’ sindemnification liability to the losing
party isalso misplaced. SeelnreWorldcom, Inc. Sec. Litig., 293 B.R. at 319-20 (distinguishing the Third
Circuit decisioninln re Federal-Mogul Global, Inc., 300 F.3d 368, 382 (3d Cir. 2002) from Second

Circuit, Fifth Circuit, Sixth Circuit and Fourth Circuit precedents).



Proceeds and failed to turn over the fundsto 11G. The Court does not need to decide the
issue of WMD’ sindemnity rights  thistime, but WMD has raised a credible issue and
colorable claim that it relied on Amanat and MarketX T’ s assurances beforeit acted in
accordance with the Settlement Agreement. In any event, the origina responsbility to
[1G was arguably that of MarketXT-- aligbility that presumably arose out of the sale of
receivables. WMD has asserted a colorable claim to indemnification over which this
Court has “related to” jurisdiction.®

Even though the Court hasjurisdiction over the removed action, that jurisdiction
isonly based on the “related to” jurisdiction of 28 U.S.C. § 1334. WMD has not
provided any basis for afinding that the [1G action “arises under” or “arisesin” thetitle
11 case. “Related to” jurisdiction is presumptively non-core jurisdiction. See Cooper V.
Ins. Co. of Pennsylvania (In re Ben Cooper), 924 F.2d 36, 38 (2d Cir. 1991); seedso In
re Masterwear Corp., 241 B.R. a 514. WMD argues that the 11G action should be
considered core because its indemnification claim would be so large as to have amgor
impact on the claims alowance process, the debtor-creditor relationship and the
liquidation of assetsin the MarketXT and Amanat cases. Although cases have found
certain proceedings to be core based on their overal impact on the estate, e.g., United
Sates Lines, Inc. v. Am. SS. Owners Mut. Prot. & Indem. Assoc., Inc. (Inre United
Sates Lines, Inc.), 197 F.3d 631 (2d Cir. 1999), there is no authority that a party with a
contingent claim for indemnification can bootstrap its clam onto the Bankruptcy Court’s
core jurisdiction. In any event, WMD’ s potentid claim, dthough large, is not of the type

to overwhelm the rights of other creditors or dominate the case.

6 Because the Court has jurisdiction over the [1G Action through WMD’s col orable indemnification claim
against Amanat and MarketX T, there isno need to address whether WMD also has a contribution claim
against Amanat and MarketXT.



Since WMD's claim is based only on the Court’s “related to” jurisdiction and is
non-core, the provisions of 28 U.S.C. § 1334(c)(2) providing for mandatory abstention
aredirectly applicable.

Il. The Court Must Abstain Mandatorily from This Action

28 U.S.C. § 1334(c)(2) provides:

Upon timely motion of a party in aproceeding based upon a State law

clam or State law cause of action, related to a case under title 11 but not

arisng under title 11 or arising in a case under title 11, with respect to

which an action could not have been commenced in a court of the United

States absent jurisdiction under this section, the district court shdl abstain

from hearing such proceeding if an action is commenced and can be

timely adjudicated in a State forum of appropriate jurisdiction.

Courts have found that mandatory abstention is required if the following six factors are

present: (1) the motion to abstain was timely made; (2) the action is based on a sate law
cam; (3) theaction is“related to” but not “arisng in” abankruptcy case or “arising

under” the Bankruptcy Code; (4) 8 1334 provides the sole basis for federd jurisdiction;

(5) an action was commenced in sate court; and (6) that action can be “timely

adjudicated” in state court. 1n re Worldcom, Inc. Sec. Litig., 293 B.R. a 331; Inre

Adel phia Communications Corp., 285 B.R. 127, 141 (Bankr. SD.N.Y. 2002). Mandatory
abstention is not required if the party seeking mandatory abstention failsto prove any one

of the satutory requirements. In re Worldcom, Inc. Sec. Litig., 293 B.R. at 331; Inre

Adel phia Communications Corp., 285 B.R. at 143-44.

Here, there is no digpute that factors one, two, four and five are satisfied. The

motion to abstain was timely made. ” The 11G Action is comprised of six causes of action

" In WMD’s Opposition to |G’ s Supplemental Motion to Remand the Verified Complaint, WMD argues
that the motion to abstain was not timely brought under 28 U.S.C. § 1447(c) because it was filed more than
thirty days after the filing of the petition. This Court, however, specifically authorized the filing of the
motion by August 5, 2005. WMD also cites no authority to support its proposition that the motion to

10



based on New Y ork law, specificaly contract law principles and violations of New

York’s Attorney Disciplinary Rules. Section 1334 isthe sole basis for federd

jurisdiction because complete diversity islacking and 11G has not dleged federd question
juridiction inits complaint. Findly, thereisno longer an issue in the Second Circuit that
alawsuit was “commenced” and can be adjudicated in State Court under 28 U.S.C. §
1334(c)(2) even if the lawsuit was removed to federa court, provided that the suit can be
remanded. Mt. McKinley Ins. Co. v. Corning Inc., 399 F.3d 436, 446-47 (2d Cir. 2005)
(mandatory abstention gpplies to a removed action).

WMD contends that factors three and six have not been satisfied. We dedl above
with factor three and demondtrate that the 11G Action is not a proceeding “arisng in” a
bankruptcy case or “arising under” the Bankruptcy Code, and is merely a“related to”
proceeding. Therefore, factor three has been satisfied.

Thefind factor is whether the case can be timely adjudicated in State Court. 11G
assertsthat the 11G Action involves six causes of action based exclusvely on New York
State law, and that the action will likely be assigned to the Commercia Divison of the
Supreme Court, where cases move on afast-track basis. WMD responds that bald
assartions that the State Court action would likely move quickly and efficiently are
legdly insufficient to satisfy the requirements for mandatory abstention, citing Inre
Worldcom, Inc. Sec. Litig., 293 B.R. at 331. WMD asserts that aremand to State Court

of the [IG Action would risk duplication of effort, inconsstent rulings, and a substantial

abstain was not timely made because 11 G failed to file a statement pursuant to Fed. R. Bankr. P. 9027(e)(3),
inwhich 11G (i) admitted or denied any allegation in the notice of removal that “upon removal of the claim

or cause of action the proceeding isnon-core,” and (ii) stated whether it consents to entry of final orders of
judgments by the bankruptcy judge, in the event that the statement all eged that the proceeding was non-
core. The motion to abstain wastimely made and the first factor for mandatory abstention has been
satisfied.

11



delay in the adminigtration and concluson of the Amanat and MarketX T bankruptcy
proceedings.

There has been no sufficient showing that the State Court action cannot move as
quickly as necessary in the context of the bankruptcy proceedings. Considering
timelinessin the context of bankruptcy case adminidration, it isimportant that the two
cases here are related to the MarketX T Holdings Corp. case, which includes litigation
that is not expected to be resolved for many years. Further, thiscaseisnot likeInre
Worldcom, Inc. Sec. Litig., where the court held that mandatory abstention was not
appropriate due to the sze of the bankruptcy, the complexity of the litigation and the
close connections between the defendants in the action and the debtor. Evenif the
bankruptcy cases conclude before the 11G Action is decided in the State Court, the
Amanat and MarketXT estates can provide for an appropriate contingency.

Further, it isaso tdlling that 11G has an action againgt Archipelago pending in
State Court that involves many of the sameissues asthe 11G Action againg WMD. The
Archipelago action has not been removed to this Court, despite the fact that Archipelago
has filed proofs of claim againgt the MarketX T estate based on the issues raised in the
action. It seems appropriate that the 11G Action agains WMD be in the same forum as
[IG' sclamsagaing Archipdago, if only so that court could consider issues such as
consolidation of the two related cases.

As|IG has stisfied dl of the factors for mandatory abstention, the Court will
grant 11G' s motion to abgtain. 1t will accordingly aso enter an order remanding the [1G

Action back to State Court.®

8 Because the Court finds that it must abstain mandatorily and remand the case back to State Court, no
further discussion is necessary asto discretionary abstention or equitable remand.

12



[11. The Court Will Not Award 11G Cogtsand Expenses, Including Attorney’s Fees

11G requests an award of 11G’s costs and expenses, including attorney’ s fees
pursuant to 28 U.S.C. § 1447(c). This section provides that “an order remanding the case
may require payment of just costs and any actud expenses, including attorney fees
incurred as aresult of theremoval.” 28 U.S.C. § 1447(c). The Supreme Court this
monthin Martin v. Franklin Capital Corp., --- S.Ct. ----, 2005 WL 3299410 (Dec. 7,
2005), set forth the stlandards for determining amotion under 8§ 1447(c). It held that
“absent unusud circumstances, courts may award attorney's fees under § 1447(c) only
where the removing party lacked an objectively reasonable basis for seeking remova.
Conversely, when an objectively reasonable basis exists, fees should be denied.” Martin,
--- S.Ct. ----, 2005 WL 3299410, at *6. Trid courtsretain “discretion to consider
whether unusua circumstances warrant a departure from the rule in agiven casg” but the
court’s reasons for departing from the generd rule should be “faithful to the purposes of
awarding fees under § 1447(c).” Id. at *6.

In this case, WMD had an objectively reasonable basis for seeking remova as
evidenced by the Court finding “related to” jurisdiction over the I1G Action. No unusud
circumstances exist warranting a departure from the genera rule that fees are not shifted.

Therefore, 11G’ s request for costs and expenses, including attorney’ s fees, is denied.

13



CONCLUSION
For the reasons st forth above, the Court grants 11G’s motion to abstain and
accordingly remandsthe 11G Action to the State Court, but denies 11G’ s request for costs

and expenses, including attorney’ sfees. 11G shal settle an order on five days notice.

Dated: New York, New Y ork
December 15, 2005

/9 Allan L. Gropper
UNITED STATES BANKRUPTCY JUDGE
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