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DECISION AFTER TRIAL

Plaintiffs-debtors entered into a contract (the “Matrix Contract” or, in context, the
“Contract”) dated April 15, 2005 with Matrix Realty Group, Inc. (“Matrix”) for the sale of the debtors’
assets to Matrix for a purchase price of $26.77 million subject to adjustments. In accordance with the
Contract, Matrix delivered to debtors’ counsel a cash deposit of $2,400,000 (the “Matrix Deposit™). In
June 2005 Matrix repudiated the Contract and demanded return of the Matrix Deposit. The debtors
commenced this adversary proceeding seeking damages for Matrix’ anticipatory breach of the Contract
and a declaratory judgment that the Matrix Deposit was forfeited to the debtors’ estates.

By orders dated September 1 and 2, 2005, the Court authorized and confirmed the
appointment of Janice B. Grubin as Chapter 11 Trustee (the “Trustee”). Since her appointment the
Trustee has operated and controlled the debtors’ assets and affairs and has prosecuted the adversary
proceeding on behalf of the debtors’ estates.

The adversary proceeding was tried to the Court without a jury, followed by two sets of
post-trial submissions in accordance with schedules set by the parties. This Decision sets forth the
Court’s findings of fact and conclusions of law in accordance with Bankruptcy Rule 7052.

Jurisdiction

The Court has core jurisdiction over this adversary proceeding under 28 U.S.C.

8§ 1334(a) and 157(a) and (b) and the standing order of referral to bankruptcy judges dated July 10, 1984
signed by Acting Chief Judge Robert J. Ward. The Bidding Procedures (referred to below) states:

Any and all disputes related to the Auction or the sale of any of the Assets or the

assignment of any of the Leases shall be adjudicated solely by the United States Bank-
ruptcy Court for the Southern District of New York, White Plains Division. The sub-

mission of a Bid shall constitute an express consent to the exclusive jurisdiction of the
Court for all matters related to the Auction and/or the sale of any Asset or Lease.



The Facts

@ Background — the Gianopoulos factor

The assets which were the subject of the Matrix Contract consisted of 24 existing
Dunkin’ Donuts stores or shops and associated equipment and lease and franchise agreements in the
Westchester area, a bakery approved and authorized by Dunkin’ Donuts to supply the stores (the bakery
premises included one of the 24 shops), and three “Shops Not Yet Opened.” These assets were held until
2002 by twenty companies (the “Gus Companies”) owned and controlled by Constantine Gianopoulos
(“Gus™).

For a variety of reasons Dunkin’ Donuts desired to terminate the Gianopoulos’ interest in
the Dunkin’ Donuts franchise stores in question. An agreement dated October 18, 2002 (the “2002
Settlement Agreement”) was entered into between Dunkin’ Donuts Incorporated, Baskin-Robbins USA
Co., Baskin-Robbins Incorporated and Third Dunkin’ Donuts Realty, Inc. (collectively “Dunkin’
Donuts™), the Gus Companies, Gus, and his brother Anastasios Gianopoulos (“Tom”). The 2002
Settlement Agreement resolved three separate lawsuits pending in Federal District Court between the
parties to the Agreement. The 2002 Settlement Agreement provided, in relevant summary, that the
franchise agreements of the Gus Companies were terminated and that new franchise agreements would be
entered into between Dunkin’ Donuts and “new entities” to be owned by Tom and/or Gus which were to
operate the Dunkin’ Donuts franchise stores and bakery from the locations previously franchised to the
Gus Companies. Thereafter, the corporate debtors were formed and constituted the “new entities”
referred to in the 2002 Settlement Agreement, and these entities operated the 24 Dunkin’ Donuts stores
and bakery. The new entities were owned and controlled by Tom and have been colloquially referred to
in these proceedings as the “Tom Companies” or the “debtors.”

The 2002 Settlement Agreement required that the “new entities,” i.e., the Tom
Companies, sell all of the franchise stores and the bakery to purchasers having no affiliation with the

Gianopoulos family pursuant to purchase and sale agreements to be submitted to Dunkin’ Donuts on or



before March 31, 2005 (the “Mandatory Sale of Franchises™). Specifically, paragraph 4 of the 2002
Settlement Agreement provided as follows:

Mandatory Sale of Franchises: On or before March 31, 2005 Franchisees shall submit
purchase and sale agreements to [Dunkin’ Donuts] for all of their franchises. If
Franchisees are unable to close on the sale of any of their franchises by July 31, 2005 for
which a purchase and sale agreement was submitted on or before March 31, 2005, then
[Dunkin’ Donuts] shall extend the closing date as reasonably necessary to complete the
transfer(s), provided that all the parties, including the prospective transferee(s), are
proceeding diligently and in good faith to closing.

In the event that the “new entities” did not comply with the Mandatory Sale of Franchises
provision, Dunkin’ Donuts had the right under paragraph 6 of the 2002 Settlement Agreement to purchase
the franchises for a purchase price to be determined by the Dunkin’ Donuts “business evaluation formula”
in effect at the time.

Shortly before June 2004, in an action brought by Questech Financial LLC (“Questech”)
as secured creditor against the Gus Companies in Federal District Court (Westchester), the District Court
ordered the appointment of a receiver for the Gus Companies and the Tom Companies for alleged
misconduct by Gus and Tom and their counsel. As a consequence of the appointment of the Receiver, on
June 1 and 2, 2004 the Tom Companies filed voluntary petitions under Chapter 11 and thereby became
the debtors in this Court.

Questech promptly moved for the appointment of a trustee under 11 U.S.C. § 1104,
alleging multiple acts of fraud and wrongdoing by Tom and Gus. The motion was granted to the extent
that the Court entered an order dated June 28, 2004 for the appointment of an examiner (the “Examiner”).

As noted above, the appointment of the Trustee was ordered and approved in early
September 2005 in response to the latest in a series of motions for the appointment of a trustee filed by
Questech following revelations of a continuing series of misconduct by Tom as owner and principal of

the debtors, many of which were disclosed in Interim Reports filed by the Examiner.



(b) Preparations for an auction of the franchised properties

Mindful of the Mandatory Sale of Franchises provision of the 2002 Settlement
Agreement, the debtors retained Keen Strategic Advisors (“Keen”) to develop a marketing plan designed
to reach as broad a spectrum of potential purchasers as possible. An Amended Stipulation and Order was
entered by this Court on December 3, 2004 approving and confirming the assignment to and assumption
by the debtors of all the assets and liabilities of the Gus Companies, inter-corporate “formalities” which
were never attended to by Gus and Tom. Despite little cooperation from Tom or Gus, on the evidence
before me it appears that the debtors’ professionals, principally debtors” counsel, Keen, and the Examiner
and her accounting and legal professionals, acted diligently, responsibly and in good faith to rationalize
the debtors’ books and records and financial affairs, which were in a state of disarray resulting from
chronic inattention, and perhaps intentional obfuscation by Gus and Tom, and to prepare for sale(s) of the
debtors’ assets in compliance with the 2002 Settlement Agreement.

Keen, with input from other professionals, prepared an offering memorandum (the
“Offering Memorandum”) containing broad disclaimers made necessary by the deficiencies in the
debtors’ books and records. The debtors’ professionals and Keen assembled as comprehensive a
collection as possible of the debtors’ books and records, financials and other corporate documents and
franchise, lease and other agreements relating to the franchised property offered for sale (collectively
“Level Il Due Diligence Materials”), all of which were made available to prospective purchasers to enable
them to conduct their own due diligence.

On January 11, 2005, the debtors filed a motion seeking the Court’s approval for an
auction of their assets and the bidding procedures that would govern the auction. On February 24, 2005
the Court entered a consent order (i) authorizing the debtors to sell substantially all of their assets, (ii)
scheduling the bidding deadline, the auction, and the sale confirmation hearing for March 21, March 28
and May 26, 2005, respectively, (iii) approving the auction bidding procedures (the “Bidding Proce-
dures™) and (iv) granting a 2.5% break-up fee to potential stalking horse bidders, subject to certain

conditions (the “Bid Procedures Order”).



(c) Stalking horse bidders; adjournment of the auction

On or about March 18, 2005, the debtors executed a stalking horse purchase and sale
agreement with Matrix pursuant to which Matrix would acquire the debtors’ assets for $16 million, with a
$400,000 break-up fee (the “March 18 Matrix Sale Agreement”).

Before a hearing on the motion to approve Matrix as the stalking horse bidder, an entity
named 64 East 126" Street LLC (“64 East”) submitted to the debtors a $21 million bid for the debtors’
assets. The same day, March 23, 64 East and the debtors entered into a purchase and sale agreement and
rider to sell substantially all of the debtors’ assets to 64 East, subject to higher and better bids, with a
$525,000 break-up fee (the “64 East Sale Agreement”).

The conflict arising from the dual break-up fees to be provided in connection with the
March 18 Matrix Sale Agreement and the 64 East Sale Agreement was resolved by a consent Order
entered March 31, 2005, pursuant to which the Court authorized (i) ZPG, a Matrix alter ego, to be paid a
$50,000 break-up fee if the Court approved the sale of the assets to a person or entity other than ZPG, and
(ii) 64 East to be paid a $250,000 break-up fee if the Court approved the sale of the assets to a person
other than 64 East. Since, as amplified below, ZPG and Matrix were corporate affiliates and de facto alter
egos under common ownership and control, ZPG’s putative entitlement to a $50,000 break-up fee under
the March 31, 2005 Order was rendered moot when the Court approved the Matrix Contract. Moreover,
ZPG withdrew its bid before the adjourned date for the auction, and the deposit under the March 18
Matrix Sale Agreement was returned to Matrix, which had funded the deposit.

With discussions ongoing suggesting the possibility of soliciting a higher bid or bids for
the debtors’ assets, on March 25, 2005 the debtors filed a Notice of Adjournment and Change of VVenue of
Auction and Extension of Deadline to Submit Qualified Bids, giving notice that the bidding deadline and

auction were rescheduled for April 15 and April 21, 2005, respectively.



(d) The Matrix Contract; cancellation of the auction

The Matrix Contract, although dated “as of” April 15, was actually executed by the
parties on Monday, April 18, 2005. The Contract provided for a purchase price of $26,770,000, payable
as follows: (i) $2,400,000 as the Bidding Deposit; (ii) $21,600,000 at closing by certified check,
cashier’s check or irrevocable wire transfer and (iii) $2,770,000 as a promissory note payable, with
interest, over ten years. The same date, April 15, Matrix delivered a check for $2,400,000 as the Bidding
Deposit to counsel for the debtors.

In the Matrix Contract the debtors and Matrix agreed to cancellation of the auction
scheduled for April 21, and thereafter they jointly sought and obtained an order to cancel the auction and
proceed with the private sale. The parties disagree as to whether the auction was cancelled at the instance
of the debtors, or Matrix insisted upon cancellation of the auction as a condition of its agreement. It is not
clear that this conflict need be resolved in order to determine the issues before me. Nevertheless, | find as
a fact that the auction was cancelled at the instance of Matrix as a condition of its agreement to purchase
the debtors’ assets at the Contract price. This conclusion is based upon my assessment of the credibility
of the witnesses who testified on the point and the fact that no reason (other than Matrix’ insistence) has
been suggested why the debtors would wish to cancel the auction scheduled to take place on April 21, just
six days later. By contrast, it would obviously be in Matrix’ interest to forestall further competition for
the debtors’ assets. The Matrix offer at $26.7 million was provoked not by the $21 million bid by 64 East
but by apprehension on the part of Matrix that a competing bulk bidder (The Beekman Group, or “TBG”)
was contemplating a bid of up to $24 million for the assets.

Any doubt on the issue is resolved by the debtors’ “EMERGENCY APPLICATION FOR
AN ORDER” authorizing the debtors to cancel the auction and proceed with a private sale of the debtors’
assets to Matrix, dated April 18, 2005. The Emergency Application states that “a third ‘bulk bidder’ that
has been conducting due diligence . . . indicated that its final bid on the assets would not exceed
$24,000,000.00, subject to a private sale, which is measurably less than the Matrix Offer.” The

Emergency Application represented to all parties in interest and to the Court that “as a condition to the
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Matrix Offer, Matrix requires a private sale and the cancellation of the existing auction sale scheduled for
April 21st” (emphasis supplied). Matrix never sought to correct or gainsay this representation.

The cancellation of the auction undoubtedly had major adverse consequences to the
debtors’ estates. But for the cancellation, it is certain that there would have been an auction. While the
future, which was foreclosed by cancellation of the Auction, can never be known, it is virtually certain
that there would have been some competitive bidding, perhaps ending lower than $26.7 million but on
better terms for the debtors’ estates than the ultimate sale for $18 million to The Beekman Group, referred
to below. And there would have been at least one other bidder whose ten percent deposit and contractual
obligation would have backed up the winning bidder in case the winner defaulted or repudiated, as Matrix
did.

In any event, by Order entered April 27, 2005 this Court approved the cancellation of the
auction and deemed Matrix to “be the Successful Bidder.”

(e) The Matrix/ZPG relationship

The Matrix Contract recites in the first four lines under the heading on page 1 as follows:
This Purchase and Sale Agreement, made as of the 15" day of April, 2005,

(hereinafter “AGREEMENT”[sic], by and between ZPG RESTAURANT

ASSOCIATES, LLC, an corporation/individual with its/his principal place of business

located at 732 Route 347, Suite 200, Smithtown, NY 11787 (hereinafter

“PURCHASER™), .. ..

The words “ZPG RESTAURANT ASSOCIATES, LLC” have been stricken out and the
following words interlineated in place of the deleted language: “MATRIX REALTY GROUP, INC and/or
its affiliates.” As stipulated in the Joint Pretrial Order (Undisputed Facts  18): “The Contract was
modified in the Preamble to be between the Debtors and Matrix Realty Group, Inc., and/or its affiliates.”

On the signature page of the Matrix Contract (page 16), the following appears:

PURCHASER

ZPG RESTAURANT ASSOCIATES, LLC

By: [illegible]

Name: Glen Nelson
Title: Managing Member




Paragraph 9.4 of the Matrix Contract, concerning notices necessary or desirable to be
given under the Contract, provided that notices should be addressed to “PURCHASER at:
ZPG RESTAURANT ASSOCIATES, LLC
732 ROUTE 347, SUITE 200
SMITHTOWN, NY 11787
(631) 979-2777
Attn: Glen Nelson, Managing Member
and Richard Nieto, Esq.

As noted just above, the executed Purchase and Sale Agreement dated March 18, 2005
was between the debtors and Matrix. The March 18 Agreement was signed under the name “Matrix
Realty Group, Inc.” by Glen Nelson as President, and Section 9.4, the Notice provision, required Notice
addressed to Matrix at its Smithtown address “Attn: Glen Nelson, President and Richard Nieto, Esq.,”
just as in the Matrix Contract. However, on the same date, March 18, debtors’ counsel filed an
“Emergency Application” for an order granting counsel authority to sign a stalking horse purchase and
sale agreement on behalf of the debtors in the form annexed to the Application as Exhibit A. The
Purchase and Sale Agreement annexed as Exhibit A was between the debtors and ZPG Restaurant
Associates, LLC, with the address the same as the Matrix address. The signature block under the name
ZPG Restaurant Associates, LLC called for signature by Glen Nelson, Managing Member, and the Notice
provision in Section 9.4 called for a Notice addressed to ZPG Restaurant Associates, LLC at the Matrix
address “Attn: Glen Nelson, Managing Member and Richard Nieto, Esg.”

In addition, it should be noted that the March 31, 2005 Consent Order resolving the
conflicting entitlements to break-up fees of Matrix and 64 East provided for a break-up fee payable to
ZPG, not Matrix, although the Purchaser party to the March 18 Matrix Sales Agreement was Matrix, not
ZPG.

The debtors asserted, and Matrix admitted that Matrix was the contracting party and was

in identity of interest with ZPG in the following allegations in the complaint in this adversary proceeding:

39. ... ZPG is a party with an identity of interest with Matrix, the current
contract vendee.
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43. Thereafter, just four (4) business days before the Auction, Matrix, a party
in identity of interests with ZPG, made an offer of $26,770,000.00 composed of a
$24,000,000.00 cash component at closing and the balance to be paid over ten (10) years.

45, Thus, on or about April 15, 2005, Plaintiffs and Defendant [i.e., Matrix]

entered into a contract of sale (the “Matrix Contract”), a copy of which is annexed hereto
as Exhibit “6”.

In his affidavit submitted on the cross-motions for summary judgment, Glen Nelson
swore that he was a shareholder of Matrix and managing member of ZPG, and that ZPG had an “identity
of interest with Matrix.”

Finally, assuming without concluding that ZPG was in fact an entity organized and
existing in 2005 (there is no evidence in the trial record establishing such fact), it is clear from the
testimony of the witnesses on behalf of Matrix that ZPG had no assets or property of any kind and no
business, and that Matrix funded the deposits under both the March 18 Matrix Purchase and Sale
Agreement and the Matrix Contract and received the refund of the deposit for the March 18 Agreement.

In short, the admissions of Matrix in its answer and in the Undisputed Facts section of the
Joint Pretrial Order and the evidence summarized above all demonstrate conclusively that Matrix was the
contracting party under the April 15 Matrix Contract and is the proper party defendant in this adversary
proceeding, and that ZPG, if it existed at all, was the creation and tool of and was controlled by Matrix

and its principals, Glen Nelson and Richard Nieto.

4] Sale “as is, where is”; disclaimers

The Offering Memorandum and the Bidding Procedures made clear that the debtors’
assets were to be sold “as is, where is” and that there were no representations or warranties other than as
expressly set forth in the Purchase and Sale Agreement.

Consistent with the Offering Memorandum and the Bidding Procedures, the Matrix
Contract included both the “as is, where is” limitation and an integration clause. Sections 1.5 and 9.8 of
the Contract stated:

1.5 Condition of Assets. All of the tangible and intangible assets to be

transferred hereunder are hereinafter collectively referred to as the “ASSETS” and shall
be delivered at closing “as is where is”, in substantial working order, without
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representation or warranties of any kind except as expressly provided herein or in the
offering memorandum, and any amendments thereto (“OFFERING MEMORANDUM?”)
heretofore provided to PURCHASER.

9.8. Entire Agreement. This AGREEMENT sets forth the entire agreement and
understanding of the parties hereto and supersedes any and all written or oral agreements
or representations between parties hereto relating to the transactions contemplated by this
AGREEMENT or related documents, except that this AGREEMENT incorporates those
certain Court Orders approving the BIDDING PROCEDURES and approving the
Bankruptcy Code Section 363 sale pursuant to this AGREEMENT.

As a consequence of these quoted provisions of the Matrix Contract and the two Court
Orders referred to therein, the Bidding Procedures by their own terms were made part of the Contract and
were binding on Matrix.

The Bidding Procedures contained disclaimers of unusual breadth and scope. Because of
Matrix’ defenses of misrepresentation and non-performance by the debtors, it is important to read and
understand the full import of the disclaimers in considering the Trustee’s response to the Matrix defenses.

Quoting from the Bidding Procedures:

Page 2

Each bidder (a “Bidder” and collectively, the “Bidders”), as a consequence of
submitting a Bid for any or all of the Assets, shall be deemed to acknowledge (a) that any
sale, assignment or other disposition of each of the Assets shall be without representa-
tions or warranties of any kind, nature or description by the Debtors, their agents, repre-
sentatives, consultants and/or attorneys, (b) that it is bound by these Bidding Procedures,
(c) that it had an opportunity to, or waived any right to, inspect and examine the
applicable Lease and all other pertinent documents with respect thereto prior to making
its Bid and that each such Bidder relied solely on that review and upon its own investi-
gation and inspection of the Assets in making its Bid and (d) that the Bidder is not relying
upon any written or oral statements, representations, or warranties of the Debtors, their
agents, representatives, consultants and/or attorneys.

Pages 17-19

D. Disclaimer

1. Asls, Where Is. Any sale, assignment of (sic) other disposition of each of
the Assets shall be without representations or warranties of any kind, nature or
description by the Debtors, their agents, representatives, consultants and/or attorneys.
Each of the Assets shall be transferred on an “as is” and “where is” basis.

2. Information for Informational Purposes Only. Any and all information
and/or documentation provided to prospective Bidders”:

(a) has been prepared for informational purposes only;
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(b) has been prepared from materials supplied by the Company; and

(c) is being furnished through Consultant solely for use by prospective buyers
in considering their interest in acquiring the Assets.

By accepting documents and data from the Company and/or Consultant (“Data”), the
recipient acknowledges and agrees that: The information provided by Company and/or
Consultant has been prepared to assist interested parties in making their own evaluation
of the Assets and does not purport to be all-inclusive or to contain all of the information
that a prospective buyer may desire. In all cases, interested parties should conduct their
own investigation and analysis of the Company’s assets, conduct site inspections and
scrutinize the Data. The Consultant has assumed no responsibility for independent
verification of any of the information contained herein and has not in fact in any way
audited such information. The Company, its officers, directors, employees, and its
professional advisors, including but not limited to Consultant, legal counsel, and/or other
advisors and their respective affiliates and representatives (collectively, the
“Professionals”) are not making nor will they make and expressly disclaim making any
written or oral statements, representations, warranties, promises or guarantees, whether
express, implied or by operation of law or otherwise, with respect to the Assets and with
respect to the accuracy, reliability or completeness of the Data, except as expressly stated
in a contract executed by Company. The Company and its Professionals expressly
disclaim any and all liability based on or relating or pertaining to any written or oral
statements, financial information, projections, representations, warranties, promises or
guarantees, with express, implied or by operation of law or otherwise.

The Offering Memorandum, the specific terms of which *“are incorporated into the
[Matrix] Contract” (Joint Pretrial Order, Undisputed Facts 1 15), also contained sweeping disclaimers

which are important to Matrix’ defenses. Quoting:

Page i

... No representation or warranty, express or implied, is made by FMG, its counsel,
Rattet Pasternak & Gordon Oliver, LLP (“RP&GQ”), KEEN, Dunkin’ Donuts
Incorporated, Baskin-Robbins USA, Co. and Third Dunkin’ Donuts Realty (collectively
“Dunkin’ Donuts Co.”) or by any of their respective affiliates, agents, employees or
representatives as to the accuracy or completeness of such information or/of any other
written or oral communication transmitted or made available to a prospective buyer of
FMG.

In all cases, interested parties should conduct their own investigation and analysis of
FMG and of the information contained in this Memorandum. Nothing contained in this
Memorandum is, or shall be relied upon as, a promise or representation by FMG,
RP&GO, KEEN, Dunkin’ Donuts Co. or any of their respective affiliates, agents,
employees or representatives as to the past or the future performance of FMG. The
contents of this Memorandum have not been independently verified by FMG, RP&GO,
KEEN, Dunkin’ Donuts Co. or any of their respective affiliates, agents, employees or
representatives.

In fact, all financial information contained herein is unaudited and is derived from FMG’s
books and records, which have not been reconciled since August, 2003.
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FMG, RP&GO, KEEN and each of their respective affiliates, agents, employees or
representatives expressly disclaim any and all liability relating to the use of the
Memorandum, or such other information as may be provided (whether communicated in
oral or written form), to a prospective buyer or any of its affiliates, agents, or repre-
sentatives. Any estimates, projections and forward-looking statements contained herein
(a) have been prepared by, and are based on information currently available to FMG and
(b) involve significant known and unknown risks, uncertainties and other factors,
including subjective assumptions, judgments and analyses. No representation or
warranty can be made by FMG, RP&GO, KEEN, Dunkin’ Donuts Co. or any of their
respective affiliates, agents, employees or representatives as to their attainability.
Accordingly, actual results may differ substantially and materially from the estimates,
projections and forward-looking statements contained in this Memorandum. FMG or
any person acting on its behalf, including RP&GO, KEEN, & Dunkin’ Donuts Co.
undertakes no obligation to update these estimates, projections and forward-looking
statements. All financial information contained in this Memorandum should be read in
conjunction with the accompanying discussion points. Only those representations and
warranties to the extent made in a definitive, written agreement, subject to such
limitations and restrictions as may be specified therein, shall have any binding or legal
effect.

Page 7

Exhibit E — Franchise and Lease Expiration Dates: Each location is subject to both a
real estate lease and a franchise agreement. As part of the bankruptcy proceeding,
certain non-residential real property leases and furniture, fixtures and equipment were
transferred to the bankruptcy estate of the debtors pursuant to a stipulation so ordered on
December 3, 2004. The underlying leases may or may not include options, subleases,
percentage rent and/or escalating rent.’ Certain franchise agreements include an
Enterprise Business Offer (“EBQ”) agreement executed with Dunkin’ Donuts® that
allows the franchisees to vest extra time on their franchise agreements at a discounted
price if the franchisees agree to remodel the locations at a future date. The EBQO’s have
been paid for; however, certain necessary improvements have not yet been completed. It
is estimated that the additional costs to remodel would fall between $75,000 and
$125,000 per location.**  Thus, the buyer(s) of these locations would have the option to
complete the remodels, as per the respective EBQO’s, and thereby automatically extend the
term of the respective franchises through various periods up until 2022. Note: No
representation is being made that the franchise agreements can or will be renewed with
Dunkin’ Donuts Co. to correspond with the expiration of existing leases.

10 FMG management is currently seeking the extension of short term leases. Updated

information will be made available to interested parties.

n Estimate is per company management.
Page 9
Exhibit N — Historical Fixed Assets: ... Additionally, some stores may require

additional capital expenditures for remodeling should their franchise agreements be
extended per the EBQO’s discussed above.
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(0) Dunkin’ Donuts’ conditional approval of Matrix

The debtors’ franchise agreements with Dunkin’ Donuts (which were expressly
incorporated into the Matrix Contract) required the debtors to obtain the consent of Dunkin’ Donuts in
order to transfer their franchises. By the same token the Matrix Contract conditioned the sale on the
approval of the prospective purchaser by Dunkin’ Donuts. Sections 4.2 and 6.2 of the Matrix Contract

provided:

4.2 Dunkin’ Donuts Approval. DUNKIN’ DONUTS shall have either actually or by
judicial decree of the Court consented to this AGREEMENT (including, but not limited
to, approval of PURCHASER) as provided in the FRANCHISE DOCUMENTS,
OFFERING MEMORANDUM, the AUCTION APPROVAL ORDER and the Court
approved BIDDING PROCEDURES established with respect to the Bankruptcy Code
and shall have not otherwise have exercised [sic] its right of first refusal (subject to
acknowledgement and approval by the Bankruptcy Court).

6.2 Dunkin’ Donuts Approval. DUNKIN* DONUTS shall have either actually or by
judicial decree of the Court, consented to this AGREEMENT (including, but not limited
to, approval of PURCHASER) as provided in the FRANCHISE DOCUMENTS and the
BIDDING PROCEDURES.

By letter dated May 25, 2005 (the “May 25 letter”) Dunkin’ Donuts initially rejected
Matrix as a prospective franchisee on the grounds (i) that Dan Krischer, whom Matrix had hired as
operations manager of the franchises, was not morally or ethically fit to operate a Dunkin’ Donuts
franchise,’ and (ii) that the purchase price under the Matrix Contract was too high.?

However, by letter dated June 8, 2005 (the “June 8 letter”) Dunkin’ Donuts reversed its

position and agreed to approve Matrix as prospective franchisee conditioned only on Matrix hiring an

Krischer had testified in a prior bankruptcy case in the Southern District of New York (Manhattan) that,
while acting as operations manager of several franchisees (not Dunkin’ Donuts), he had knowingly
understated the revenues of the franchisee. The false financial statements were used to defraud both the
franchisor and the taxing authority, inasmuch as the franchise fees and the taxes were both calculated on the
basis of the false (understated) franchise revenues. In addition, Krischer had accepted payments in cash off
books from his former franchisee-employer, had submitted a false or misleading personal financial
statement to Dunkin’ Donuts in connection with his part of the Matrix application and had given evasive
and deceitful answers when interviewed by Dunkin’ Donuts.

The Dunkin’ Donuts concern with respect to the purchase price was that Matrix had agreed to pay too much
for the debtors’ franchises and that Matrix would be unable to operate the franchises at a profit and still
service their debt, make the necessary franchise payments to Dunkin’ Donuts and comply with their
obligations under the franchise leases, including their obligations to remodel the stores. These concerns
were communicated to the Matrix principals, Richard Nieto and Glenn Nelson.
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appropriate operations manager in place of Krischer, thereby withdrawing its financial objection based on

the purchase price. After noting Dunkin’ Donuts’ prior objection to the financial aspects of the Matrix

purchase, the June 8 letter stated:

Be that as it may, and notwithstanding our objections, to persist would place us in the
peculiar position of expending our own resources to protect sophisticated and highly-
capitalized businesspersons (Messrs. Nelson and Nieto) from entering into a transaction
which they are apparently determined to pursue. We choose not to spend our money this
way. Therefore, [Dunkin’ Donuts] no longer object[s] to the proposed purchase based
on the price or the structure of the payment. The principals of the would-be Buyer have
been generally apprised of our position, and will receive a copy of this letter.
Apparently, they have conducted their own financial analysis and concluded that they
will be able to operate at a profit, service debt, make all payments, and comply with all
obligations under the Franchise Agreements and leases, including, without limitation,
their remodel obligations. The choice to go forward is theirs.

One of Matrix’ controversies with Dunkin’ Donuts which arose during Matrix’ post-April 15 meetings

with Dunkin’ Donuts representatives concerned the franchisee’s obligations to remodel the shops under

existing Dunkin’ Donuts franchise agreements and written policies. In the June 8 letter, Dunkin’ Donuts

agreed to permit Matrix to complete the remodeling obligations on a modified and extended schedule,

stating:

Another source of our objection was and is the Buyer’s apparent failure to plan for the
cost of completing long-overdue remodels of approximately eleven locations. The
Buyer expressed concern about the need to close the stores simultaneously, and stated its
intention to remodel on its own timetable, and to sell food while the work is being done
in each store. We will permit the overdue remodels to be completed on a staggered basis
within eighteen (18) months from the date of closing. The Buyer can choose the order in
which the stores will be remodeled, but it must start by remodeling two (2) stores within
two months of the closing and must remodel two (2) stores every two months thereafter,
until the remodeling is complete. Each store must close and remain closed during the
remodel. Naturally, all other remodels must be completed as and when they become due,
according to the respective Franchise Agreements.

Dunkin’ Donuts did not relinquish its objection to Matrix’ employment of Krischer to manage the

franchises. The June 8 letter stated:

Our position with regard to Mr. Krischer remains unchanged. He may not become a
franchisee or assume a management role in a franchise. Mr. Krischer admitted under
oath that he intentionally underreported sales to another franchisor and to the taxing
authorities, both of which are crimes and violations of our Franchise Agreements.
Together and separately, they have been the basis for termination on past occasions.
Without more, Mr. Krischer is disqualified, but we would add that he supplied materially
inconsistent information concerning his net worth and liquidity, and was generally
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evasive in the application and interview process. Under the circumstances, he may not
become a franchisee.

The June 8 letter then stated unequivocally that Dunkin’ Donuts would approve Matrix if Matrix’
principals, Nelson and Nieto, would bring in a new, qualified manager for the shops to replace Krischer.
The letter stated:

If Messrs. Nelson and Nieto wish to move forward with the deal without Mr. Krischer,

we would be willing to accept them if they brought in a new principal with the skills and

experience sufficient to operate such a large network of Dunkin’ Donuts and Baskin-

Robbins franchises.

Despite this express approval by Dunkin’ Donuts, Matrix made no effort to replace
Krischer with another employee to manage the Dunkin’ Donuts shops.

Prior to Dunkin’ Donuts’ conditional approval of Matrix in the June 8 letter, the debtors
filed an application for a preliminary injunction which sought, among other relief, a declaration that
Dunkin’ Donuts had unreasonably withheld its consent to the sale to Matrix.® A hearing on the debtors’
motion was held on June 29, 2005 solely on the issue whether Dunkin’ Donuts’ refusal to approve
Krischer as manager of the franchises on behalf of Matrix was reasonable. At the conclusion of the
June 29 hearing, this Court concluded that Dunkin’ Donuts’ rejection of Krischer as manager of the
franchises was entirely appropriate in view of Krischer’s self-confessed fraudulent conduct as manager of

another franchise business.

(h) Matrix’ repudiation of the Contract

By letter dated June 10, 2005 (the “June 10 letter™), just two days after Dunkin’ Donuts’
June 8 letter approving Matrix as a franchisee conditioned only on Matrix’ replacing Krischer, Matrix
unequivocally informed the debtors’ counsel that Matrix would not close on the purchase contemplated
by the Contract. The June 10 letter stated in full:

[Matrix Realty Group, Inc. Letterhead]

The debtors” motion was filed June 1, 2005, after Dunkin’ Donuts’ May 25 letter but before its June 8
letter.
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Dear Messer [sic] Rattet and Shure:

We have received the correspondence of Dunkin Brands, dated May 27, 2005 and June 8, 2005.
Based on said correspondence we respectfully request a cancellation of the underlying Purchase
and Sale Agreement dated April 11, 2005 and request an immediate return of our full contract
deposit of $2,400,000 being held in escrow by the debtor’s [sic] legal counsel.

This decision is based on two separate justifications. Firstly, the express written disapproval of
our buyers group by Dunkin Brands. More specifically, its rejection on several grounds of our

managing partner, Daniel Krischer. This is fatal to our continuing interest since Mr. Krischer is
the sole person with retail experience in our investment group. From the beginning he has been
key to our interest in the acquisition of the Dunkin Donuts Franchises.

Secondly, the financial reality of the proposed transaction differs significantly and materially from
when it was presented and proposed to Matrix by the Seller via the Offering Memorandum and
pursuant to several personal meetings with the debtors and Mr. Rattet. Numerous and varied false
and misleading statements and misrepresentations of fact, both written and oral, as well as fraud in
the inducement, is clearly evident. All parties are familiar with many of these issues and they
have been the subject of many contentious and discouraging conversations among the parties, Mr.
Rattet and Mr. Shure.

Considering the above, | regret to inform Mr. Rattet that it would be pointless at this time to have a
meeting with the debtors and/or their legal counsel in order to resolve differences over the
purchase price for the purpose of offering a unified position against Dunkin Brands. We are
conscious of the fact that the back-up bidder has also become aware of many misrepresented facts
and false financial information, which have come to light in the past two months, and has adjusted
its interest accordingly. We understand that they are also no longer willing to proceed under the
price and terms of its original stalking horse back-up bid.

In light of the above, we respectfully request return of our original contract deposit of $2,400,000
with all accrued interest. Please forward your escrow check for this amount to Matrix Realty
Group, Inc. within 2 business days. We will waive any claim for expenses and/or damages if said
check is received within said 2-day period. If our request is wrongfully declined or ignored we
will initiate legal proceedings for its return and pursue all of our rights accordingly to the laws of
the State of New York. This will include damages related to Sellers [sic] misrepresentations, for
our expenses while working on this transaction, as well as consequential damages for the loss of
use of our investment funds. The protection of our cash deposit will also compel us to file liens
against all assets of the debtor’s [sic].

Your prompt attention to this matter is appreciated. Please guide yourself accordingly.
Sincerely,

/sl
Richard Nieto, Esq.

Matrix’ repudiation of the Contract was confirmed at the June 29 hearing at which the
debtors (but not Matrix) challenged Dunkin’ Donuts’ rejection of Krischer as manager of the shops.
Matrix appeared at the hearing by counsel and one of its principals in an effort to dissuade the Court from

holding the hearing, asserting that the issue (Krischer’s fitness to serve as manager of a franchise
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business) was immaterial and moot because of Matrix’ decision not to close under the Contract regardless
of the outcome of the hearing. Thus, Matrix’ attorney stated:

MR. KERA: Matrix is not interested any further in pursuing this offer. They feel there
have been a lot of misrepresentations on the stores that are available and financials. So
it’s kind of irrelevant whether Mr. Krischer is acceptable or not because they just did not
want to pursue this deal any further.

One of Matrix’ principals, Richard Nieto, appeared during the June 29 hearing, prior to the examination
of any witnesses, and informed the Court that:
There’s so many, | don’t want to get into it right now but it’s clear that no one is
expecting us to go through with this transaction based on the purchase of sale agreement
that was executed two months ago and we feel its [sic] moot to have this big effort as to
whether [Krischer] is properly rejected or not when | think everybody knows we’re not
going through with the deal. . ..

Q) Sale of the asset